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The Bobbins Lexiphone 


By Dan C. Rute, Jr. 


steccmy GUMSHEUGH BOBBINS was a man of modest mien, 
4 Though his natural endowments were so admirably keen, 

And his research so extensive, that it’s worse than useless to 

Attempt the briefest mention of the things Evander knew. 

Yet years of pure devotion to the cause of science, which 

Should have brought him ample income, left our hero far from rich; 
But by way of compensation, he had two firm friends in town, 

\-i-z, to-wit, and namely, Justice Byng and Lawyer Browne, 

And in lieu of fame and fortune, had evolved a scheme sublime 

That would rip the lath and plaster off the corridors of time. 


Ah, the many difficulties under which Evander strove 

Would have driven most inventors to the corkscrew and the clove! 
But one morn his great invention stood completed, and he cried 
From his natural emotions of excessive joy and pride. 

Thought he, ‘‘Who’ll be more happy than dear old Byng and Browne 
To find that I am destined for great riches and renown? 

I'll see that these two lawyers are first of all on earth 

To examine my invention and to pass upon its worth.” 

So, in answer to his summons, putting by their own affairs, 

His two devoted comrades came toiling up the stairs. 


He greeted them with ardor, and said, ‘‘My faithful friends, 

You have no premonition of what this hour portends, 

But future epic poets shall sing this time and place 

As marking mighty progress in the welfare of the race. 

Yon wondrous mechanism, which weighs but sixty pounds, 

Will increase the speed of lawcourts by prodigious leaps and bounds; 
No more the crowded docket; no more the ‘law’s delays’; 

But lawyers, courts, and clients shall warble hymns of praise, 

And every evil-doer his subtlest crimes must own 

When haled into the presence of the Bobbins Lexiphone.” 
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“Upon this waxen roller and its two fragile mates 

Is wrapped the Constitution of these United States, 
Likewise the constitution of any given state, 

And a digested transcript of its statutes up to date. 

Then into this receiver the plain, unvarnished facts 

Of any case are stated; the law-condenser acts, 

And in calm judicial accents, by a process graphophcnic, 

My invention makes decision with a squareness so Masonic, 
So fair, and so infallible, that men must list in awe 

To thirty-minute justice in accordance with the law.” 


Then Browne regarded Bcbbins as one who speaks in jest, 

And said, ‘‘With your permission, I’ll put it to the test.” 

Then into the receiver he talked at length, presenting 

A Supreme Court decision, with Blanque, C. J., dissenting, 

And listened with amusement the while the Lexiphone 

Reversed that grave tribunal with a logic all its own. 

But as he listened, laughter gave way to doubt, then wonder; 

He shouted, ‘“‘Browne, those judges have made an awful blunder! 
This devilish law-box puts it in such a lucid light 

That any sober layman could see that Blanque was right!”’ 


Instead of praising Bobbins, as in good sooth they ought, 

His legal friends stood spellbound by one appalling thought. 
Then Byng’s pale lips were parted as one who grasps in mirk: 
“Old friend, by George we hate to — but must, or go to work!”’ 
Then heedless of Evander’s loud cry of wild despair. 

They pounced upon the Lexiphone, and kicked it down the stair. 
And as that great invention upon the pavement lay, 

Browne stamped upon its ruins in a truly savage way, 

While Byng knelt down beside it, endeayoring with his fist 

To pulverize the pieces Browne’s patent-leathers missed. 


That night, in deep dejection, Evander thought, “I fear 
That as a tactless genius I'll stand without a peer 

Until, in future ages, some brilliant fool like me 

Submits a plan to sailors for drying up the sea!”’ 

Thus, with a noble fairness, Evander made his moan, 
Amid the shattered fragments of the Bobbins Lexiphone. 


Clyde, O. 





What are the Rights of the Bankrupt'’s Trustee 
to His Life Insurance Policies? 


By Samuet Davis, LL.M. 


OF THE Boston Bar 


N THE month of January, 1912, 

in the 
United States for the District of Massa- 
chusetts, Dodge, J., overruled the find- 
ing of Referee Olmstead in the matter 
of Loveland, which finding denied the 
petition of the bankrupt Loveland’s 
trustee that the bankrupt’s life insurance 
policy be turned over to the trustee as 
part of the bankrupt estate. The 
referee's finding followed the case of 
Bailey v. Wood, 202 Mass. 562, and in 
the opinion of some careful students 
the District Court in reversing the 
referee left the law in an unsatisfac- 
tory condition, no appeal having been 
taken to a higher court. 

An examination of the law as laid 
down in cases of this kind reveals a 
remarkable state of confusion, resulting 
from a large number of adjudications 
wholly irreconcilable with each other. 
The contradictory views announced by 
the courts may be attributed to a fail- 
ure to properly appreciate the true 
nature of life insurance on the one hand 
and on the other, at least until the 
decision of Holden v. Stratton, 198 U. S. 
202, in 1905, a misapprehension by 
many courts of the meaning of sec. 
70a of the Bankruptcy Act of 1898. 
The baffling experience encountered 
in a search for principles is further due 
to the action of the courts in resting 
their decisions in similar problems on 
unlike factors, so that many times there 
is a comparison of unlike things if an 
attempt is made to reconcile cases. 
Courts have also assumed technically 


District Court of the . 


incorrect views of life insurance in 
attempting to distinguish between vari- 
ous kinds of policies. 

Very early in the history of life in- 

surance in this country the various 
states enacted legislation intended to 
put life insurance on a different footing 
from other financial transactions. In 
1844, just one year after the incorpora- 
tion of the New England Mutual Life 
Insurance Company, the General Court 
of Massachusetts enacted that ‘any 
policy of insurance made by any insur- 
ance company for the benefit of a mar- 
ried woman, whether the same be 
effected by herself or by her husband 
or by any other person on her behalf, 
shall insure to her separate use and bene- 
fit and that of her children, if any, in- 
dependently of her husband and of his 
creditors and representatives”’ 
(St. 1844, ch. 82). This statute, after 
having been several times broadened 
by amendment, is the law of the Com- 
monwealth today. 

Most if not all of the states of the 
Union have statutes of similar purport. 
The state of North Carolina has gone 
so far as to incorporate in its Constitu- 
tion a provision that a husband may 
insure his own life for the sole use and 
benefit of his wife and children, and 
in the case of the death of the husband 
the amount thus insured shall be paid 
over to the wife and children free from 
all claims of the husband’s creditors.! 
It has been held under this article 


1 Const. North Carolina, Art. X, sec. 7. 
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that the proceeds of the insurance in 
such a case are no part of the estate 
of the insured, but are the absolute 
property of the wife and children.? 

The peculiar nature of insurance 
which sets it apart from other incidents 
of economic life was well recognized 
in the case of Central Bank of Washing- 
ton v. Hume, 128 U. S. 195, where 
Chief Justice Fuller, giving the unani- 
mous opinion of the Court said: 


Conceding then in the case in hand that Hume 
paid the premiums out of his own money, when 
insolvent, yet as Mrs. Hume and the children 
survived him and the contracts covered their 
insurable interest, it is difficult to see upon what 
ground the creditors or the administrators as 
representing them can take away from these 
dependent ones that which was expressly secured 
to them in the event of the death of their natural 
supporter. The interest secured was neither 
the debtor’s nor the creditor’s. In no sense was 
there any gift or transfer of the debtor’s prop- 
erty unless the amounts paid as premiums are 
to be held to constitute such gift or transfer. 
But even if Hume paid this money out of his 
own funds when insolvent, and such payments 
were within the statute of Elizabeth, this would 
not give the creditors any interest in the pro- 
ceeds of the policies which belonged to the 
beneficiaries. ... It seems to us that the 
same public policy which recognizes the support 
of wife and children as a positive obligation in 
law as well as in morals should be extended to 
protect them from destitution after the debtor’s 
death by permitting him, not to accumulate a 
fund as a permanent provision, but to devote a 
moderate portion of his earnings to keep on 
foot a security for support already or which 
could thereby be lawfully obtained, at least to 
the extent of requiring that in such circum- 
stances the fraudulent intent of both parties 
should be made out. And inasmuch as there 
is no evidence from which such intent on the 
part of Mrs. Hume or the insurance companies 
could be inferred in our judgment none of these 
premiums can be recovered. 


This opinion of the United States 
Supreme Court states very satisfac- 
torily the economic reason for the 
existence of state statutes exempting 


2 Burwell v. Snow, 107 N. C. 85. 


the proceeds of insurance policies from 
the creditors of the insured. [t must 
be said, however, that the cou:ts haye 
found. many pretexts for reasons for 
defeating the broad principle e bodied 
in these statutes. After the decision 
in Bank v. Hume appeared, !}'rofessor 
Williston strongly criticised it, upholding 
the English view that the creditors 
of the bankrupt are entitled to the 


‘entire proceeds of his policie; where 


they are settled upon the wife of the 
bankrupt while he is insolven * But 
in the English cases the point con 
sidered was the case where policies 
originally payable to the pers nal re- 
presentatives of the insured were as. 
signed by him to his wife afte: he was 
involvent. Nevertheless, —hering 
strictly to the peculiar nature of in 
surance and the true concept of insur- 
able interest, the view of the Court in 
Bank v. Hume seems more nearly 
correct. Moreover, eight years later 
(1899) in a carefully studied opinion, 
the Court of Appeals of Colorado in 
a case of first impression {followed 
Bank v. Hume, Here again the Court 
held that the duty which the insured 
owes to his dependent family and to 
the state is of higher importance than 
that which he owes to his creditors. 
“We see no difference in principle be- 
tween compelling the husband while 
living to support his wife and family 
and in permitting him to make some 
provision for their support aiter his 
death.” 

The increasing tendency to place 
the bankrupt’s policies in the hands 
of his trustee is also in conflict with the 
true idea of insurable interest. One 
court has said of this, ‘“We do not re 
gard the right of the wife to insure the 
life of her husband as property. It is 


325 Am. Law. Rev. 185. 
*Manufacturing Co. v. Platt, 13 Col. App. 15. 
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more in the nature of a power or privi- 
lege to make a valid contract. It is a 
status and not a property right. The 
common law upon motives of - public 
policy held that there must be an insur- 
able intcrest in the life which was in- 
sured. Who has such an insurable 
interest was frequently a matter of 
some discussion and possible doubt. 
An interest which is insurable must be 
an interest in favor of the continuance 
of the life and not an interest in its 
loss or lestruction.5 There is no insur- 
able interest on the life of the bankrupt 
in the bankrupt’s estate.® 

Whaicver rights the trustee in bank- 
ruptcy has to the bankrupt’s life insur- 
ance policies are given to him by sec- 
tion 70 of the Bankruptcy Act of 1898, 
which reads in part as follows: 


The trustee of the estate of a bankrupt .. . 
shall be vested by operation of law with the 
title of the bankrupt as of the date he was 
adjudge’ a bankrupt, except insofar as it is to 
property which is exempt, to all . . . (5) prop- 
erty which prior to the filing of the petition he 
could by any means have transferred or which 
might have been levied upon and sold under 
judicial process against him; Provided, that 
when any bankrupt shall have any insurance 
policy which has a cash surrrender value pay- 
able to himself, his estate or personal repre- 
sentatives, he may within thirty days after the 
cash surrender value has been ascertained and 
stated to the trustee by the company issuing 
the same, pay or secure to the trustee the sum so 
ascertained and stated, and continue to hold, 
own and carry such policy free from the claims 
of the creditors participating in the distribution 
of the estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustee as 
assets. 


Until the case of Holden v. Stratton, 
198 U. S. 202, was decided, the courts 
in many cases held that the presence of a 
cash value ina policy determined whether 
or not a policy passed to the trustee, 


5° Holmes vy. Gilman, 34 Northeastern 205; see 
also In re Judson, 192 Fed. Rep. 834. 
* Re Mc Kinney, 15 Fed. Rep. 535. 
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That caes definitely fixed the law as up 
holding state exemptions and decided 
that the proviso in section 70a 5 did not 
enlarge the trustee’s rights, but gave to 
the bankrupt the additional privilege 
of redeeming from the trustee a policy 
which would otherwise pass to him. 
There were two bankrupts, Daniel H. 
Holden and his wife, Lizzie Holden. J. 
A. Stratton was the trustee of both 
estates. There were two policies upon 
the life of Holden both payable to his 
wife if living at his death, otherwise 
to his personal representatives. The 
bankrupts claimed the policies by vir- 
tue of an exemption law of the state 
of Washington, while the trustee re- 
sisted this claim upon the ground that 
the policies had a cash surrender value 
of $2,200, which it was the duty of the 
bankrupts to pay the trustee as a con- 
dition precedent to the exemption of 
the policies. The referee sustained 
the position of the trustee, but was 
reversed by the District Court. The 
Circuit Court of Appeals again upheld 
the trustee and the referee, and the 
case finally reached the highest court. 
The bankrupts were residents of the 
state of Washington and claimed the 
benefit of the broad exemption law of 
that state, which provided “that the 
proceeds or avails of all life insurance 
shall be exempt from all liability for 
any debt.” The Circuit Court of 
Appeals held that the allowance of state 
exemptions secured to the bankrupt 
by section 6 of the Bankruptcy Act 
was modified by the proviso in section 
70a of the Act. The United States 
Supreme Court took up this question 
and discussed it exhaustively, carefully 
considering the conflicting views in 
the Circuit Court decisions. As a re- 
sult, the leading case of Steele v. Bull, 
104 Fed. Rep. 968, was affirmed and 
the case of Re Scheld, 104 Fed. Rep. 
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870 was overruled. The Court said 
that section 6 is quite apparently couched 
in unlimited terms and is accompanied 
with no qualifications whatever. The 
opening clause of the section declares 
that the trustee after his appointment 
shall be vested “by operation of law 
with the title of the bankrupt. . 
except insofar as it is to property which 
is exempt,’’ and this is followed by an 
enumeration under six headings of the 
various classes of property which pass 
to the trustee. Clearly the words “‘ex- 
cept insofar as it is to property which 
is exempt” make manifest that it was 
the intention to exclude from the enum- 
eration property exempt by the act. 
This qualification necessarily controls 
all the enumerations, and _ therefore 
excludes exempt property from all the 
provisions contained in the respective 
enumerations. The purpose of the 
proviso was to confer a benefit upon 
the insured bankrupt by limiting the 
character of the interest in a non- 
exempt life insurance policy which 
should pass to the trustee, and not to 
cause such a policy when exempt to 
become an asset of the estate. 

The attention of courts which seem 
disposed to narrow state exemptions 
wherever possible sould be given to 
the remarks of the United States Su- 
preme Court generally, upon the sub- 
ject of exemptions in this same case 
of Holdén v. Stratton. The Court says: 
“It has always been the policy of Con- 
gress, both in general legislation and 
in bankruptcy acts, to recognize and 
give effect to the state exemption laws. 
This was cogently pointed out by Cir- 
cuit Judge Caldwell in delivering the 
opinion in Steele v. Buell, where he said 
(104 Fed. Rep. 972): 

From the organization of the Federal Courts 


under the Judiciary Act of 1789, the law has 
been that creditors suing in these courts could 
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not subject to execution property of thei 
debtor exempt to him by the law of the 
state. ..... The same rule has obtained under 
the bankrupt acts, which have sometimes jp. 
creased the exemptions, notably so under the 
act of 1867, but have never lessened or dimin- 
ished them. An intention on the part of Con. 
gress to violate or abolish this wise anc uniform 
rule observed from the creation of our Federal 
system should be made to appear by clear and 
unmistakable language. 

Shortly after the decision in Holden 
v. Stratton was handed down, the mean- 
ing of section 70a was further clarified 
by the Court is Hiscock v. -\lertens, 
205 U. S. 202. In this case the ques- 
tion was whether the cash surrender 
value prescribed in section 70a, 5, must 
be one set forth or provided for in the 
policy or whether if the policy have a 
value by the concession or the practice 
of the company issuing it, such value 
would be sufficient. The Court held 
that it would. It pointed out that sec- 
tion 70a, 5, made no distinction between 
policies which stipulated for the pay- 
ment of a cash surrender value and those 
which did not; if a policy provided 
for a surrender value or if the practice 
of the company was to allow such a 
value, then the Court said, the proviso 
in the section 70a could be availed of 
by the bankrupt who could redeem a 
policy which would otherwise pass to 
the trustee by paying him the amount 
fixed by the company issuing it as 
the cash value of the policy. 

The policies which the trustee takes 
are those in which the bankrupt has 
an interest which is transferable. .They 
must therefore be payble to his execu- 
tors or administrators or assigns, and 
are subject to the right by the bank- 
rupt to redeem as above set forth. It 
has been held that an endowment pol 
icy payable to the bankrupt if living 
at maturity passes to the _ trustee 
even if another person is named as 
beneficiary in the event that the in- 
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sured does not survive the endowment 
period.’ 

This has been questioned, however. 
In Atkins v. Equitable, 132 Mass. 395, 
the court held that a paid up endow- 
ment policy did not pass to the trus- 
tee because the wife of the bankrupt 
had an interest in it of which she could 
not be deprived. The same result was 
reached in Haskell v. Equitable, 181 
Mass. 341. In that case the bankrupt’s 
policy provided for the payment of the 
insurance to him at the end of twenty 
years from its date; if he died within 
the period, payment was to be made 
mother if living otherwise to his 

The court agreed with the fed- 


to his 
estate. 


eral courts’ decisions in Re Slinguff 106, 
Fed. Rep. 154 and Re Boardman 103, 
Fed. Rep. 783, that the bankrupt had 
a valuable interest in the policy which 
passed to the trustee, but held that this 
could not deprive the beneficiary of 


her right, and that without her con- 
sent the trustee could not recover, 
the cash surrender value which he 
sued for. 

In Bailey v. Wood, 202 Mass. 562, 
the policies in question were also of the 
endowment kind. After a careful re- 
view of the law the court upheld the 
Massachusetts statute exempting poli- 
cies payable to a married woman. A 
third endowment policy on the life of 
the same bankrupt in which the death 
benefit had been assigned originally to 
his sister and on her decease to the 
daughter of the bankrupt was treated 
differently. The bankrupt was insol- 
vent when he made the transfer to his 
daughter. He was furthermore the sole 
owner of the legal and beneficial inter- 
ests in the policy, by virtue of his in- 
heritance as heir of his sister, the first 
assignee. The daughter could not claim 


"Re Lange 91 Fed. Rep. 361; Re Welling, 113 
Fed. Rep. 189. 


the benefit of the statute, and the 
transfer was held void against the 
creditors. 

So also in Re Boos, 154 Fed. Rep. 494, 
the Pennsylvania statute which pro- 
vided that ‘‘all policies of life insurance 
or annuities on the life of any person 
which may hereafter mature and which 
have been or shall be taken out for the 
benefit of or bona fide assigned to the 
wife or children or any relative, etc., 
shall be .. . free and clear from all 
claims of the creditors of such person,” 
was held to include endowment policies, 
and the authority of Holden v. Stratton, 
supra, was made on the ground for the 
decision. A contrary view was taken 
by another Pennsylvania judge in Re 
Herr, 182 Fed. Rep 716 and the court 
claimed in that decision that the weight 
of authority was in favor of the trus- 
tee’s taking where endowment policies 
were concerned. But it may be that 
the court was desirous of finding such 
authority, as the bankrupt Herr had 
been found in contempt only two days 
before on other issues. In Re Herr, 182 
Fed. Rep. 715. On the insurance branch 
of the case the court said, “It is true 
that if the bankrupt died today the 
money due on the policy would belong 
to his wife. But it is also true that 
at once upon the discharge of the present 
rule, the bankrupt could eliminate her 
by the designation of a new beneficiary 
and get the surrender value of the 
policy which the trustee therefore by 
the terms of the statute is entitled to 
claim.”” The judge proceeds too rapidly. 
The trustee is not concerned with what 
the bankrupt may do with property or 
powers of appointment after the adjudi- 
cation; his rights are fixed as of the 
time of adjudication, and the trustee’s 
rights are not even sufficient to support 
an insurable interest. 

If the technical structure of a life in- 
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surance premium were better understood 
the confusion over endowment policies, 
with the consent injustice to beneficiaries 
of the death benefit in such policies, would 
cease. In what is known as the ordi- 
nary or whole life policy, the term of 
insurance is for the entire lifetime of the 
insured and the proceeds are available 
only on the happening of the single 
contingency insured against. With the 
endowment policy, the term of insur- 
ance may be limited from one to eighty- 
five years and a double contingency is 
insured: (a) that the proceeds of the 
policy will be paid to the insured if he 
is alive at the maturity of the endow- 
ment period, and (d), that a beneficiary 
nominated by the insured shall receive 
the proceeds of the policy if the insured 
shall die before the policy matures. The 
change from a single to a double con- 
tingency does not alter the nature of 
insurance, and the term “investment” 
commonly applied to endowment and 
deferred dividend policies is clearly a 
misnomer. 

The primary object of all life in- 
surance is the protection of a bene- 
ficiary, even though it be for a 
limited time and accompanied by inci- 
dental advantages to. the insured; if 
these collateral benefits to the insured 
cannot be reached without destroying 
the beneficiary’s interest in the con- 
tinued life of the insured then they 
should ‘not on principle pass to the 
trustee. It is the right of the benefi- 
ciary and not the receipt of money 
which is involved. This right of the 
beneficiary may be vested and yet in 
accordance with the terms of the con- 
tract be liable to be defeated by the 
happening of some condition subsequent. 
Thus if the insured travels in latitudes 
prohibited by the policy, or takes his 
own life contrary to a stipulation therein, 
or ceases to pay premiums, the right of 
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the beneficiary will be rendere:| nugg. 
tory.’ 

There is yet one phase of th 
introduced in Re Herr, supra, 
still to be considered, namely, the power 
reserved by the insured to chinge his 
beneficiary. This power has a very 
important influence in the decis ns and 
its presence tends to nullify t« a con- 
siderable extent the protection to the 
beneficiary sought to be obta’ned by 
the state statutes of exemptio.. The 
question seems to have arisen for the 
first time in Re Orear, 178 Fed. Kep. 632. 
In that case a number of policics issued 
to the bankrupt contained a_ power 
which might be exercised by him to 
appoint a different beneficiary fom the 
one named in the policy. On this point 
the court said: — 


subject 
which js 


All of the policies in controversy contained 
this provision: “The insured may nominate a 
beneficiary or beneficiaries hereunder, ind may 
also change any beneficiary or bencficiaries 
nominated by. him or named in the policy.” 
Under this provision the insured was unequivo- 
cally given the right and power to change the 
beneficiary in each policy without the concur 
rence of the beneficiary named in the policy and 
even against the will of such beneficiary. Not 
only so, but this power was one which he could 
exercise for his own benefit, and one which he 
could exercise to make the policy payatle to his 
own estate. ... This being so, the policies 
were property which under section 7(a passed 
to the trustee upon the adjudication of Orear 
as a bankrupt. 


This case has been followed in Re Herr, 
supra, in Re Dolan, 182 Fed. Rep. 949, 
and although not referred to in Re 
Loveland, 192 Fed. Rep. 1005, ur 
doubtedly influenced the result reached 
in that case. The doctrine of Ke Orear 
is the prevailing one, but it has been 
strongly criticised and on_ principle 
it does not seem to be in accord with 
the accepted views on powers. Pol 


8 Vance on Insurance, 396; United States Casually 
Co. v. Kacer, 169 Mo. 391. 
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lock, J., dissented from the opinion of 
the majority of the court in Re Orear, 
supra. He questions : — 


Is the power reserved by the bankrupt in 
these insurance contracts of nominating and 
changing his beneficiaries such a power as he 
might have exercised for his own benefit but 
not such as he might have exercised for the 
benefit of some other person? The policies in 
dispute are life policies, payable only after the 
death of the insured. How therefore in the 
very nature of things could the bankrupt exer- 
cise this power for his own benefit, or by its 
exercise \cst himself with an estate payable 
after his Jcath? However it is quite clear the 
bankrup: could have exercised the power re- 
served {or the benefit of anyone having an 
insurable interest in his life, and as he could 
thus exercise the power for the benefit of another, 
under the very terms of the act in question, it is 

such power did not by operation of 

the date of adjudication pass to the 
» be by him exercised. 


clear tha 
law as o! 
trustee t 


When the Matter of Orear came before 
the same court subsequently (189 Fed. 
Rep. 888) there was an issue the owner- 
ship of a policy payable to the wife of 
the bankrupt. The exemption secured 
to her by the state law was upheld 
notwithstanding that the insured had 
the power to change the beneficiary as 
in the carlier case. As before the trus- 
tee claimed that because of this power 
the policy was not expressed to be for 
the benefit of the wife of the insured 
within the meaning of the Missouri 
statute. The court replied that if this 
contention were allowed to be true it 
would practically nullify the statute for 
the reason that substantially all modern 
policies give the insured the right to 
change the beneficiary and confer upon 
him a right of surrender and of borrow- 
ing on the policy. ‘If these provisions 
which have for several years appeared 
in substantially every policy would pre- 
clude the operation of this statute, then,” 
(the court said) ‘when last enacted it 
Was a mere idle form of words and re- 


ferred only to an obselete kind of 
policy.” 

But it seems that the rights of the 
beneficiary can be defended on the gen- 
eral doctrine of powers, which is that 
where a donee has an absolute power of 
appointment and the power is not exe- 
cuted, a court of equity will not subject 
the subject-matter of the power as 
assets for the payment of the donees’ 
creditors.® In Pingreev. NationalLife, 144 
Mass. 374, it was held that the reserva- 
tion of the right of surrendering the 
policy would not prevent the policy 
from constituting a valid trust in favor 
of the beneficiary until the power was 
exercised; that an unrevoked trust is 
valid even though there is an express 
power of revocation. The leading case 
in this country, Clapp v. Ingraham, 126 
Mass. 200, holds that where a person 
has a general power of appointment 
either by deed or by will and executes 
this power the property appointed is 
deemed in equity part of his assets and 
subject to the demand of his creditors 
in preference to the claims of his volun- 
tary appointees. But a mere right to 
exercise a power cannot be reached by 
creditors.” 

The case of Blinn v. Dame, 207 Mass. 
159, was one where the holder of an 
endowment policy had reserved in it 
the power to surrender or assign the 
policy at any time. He executed a gen- 
eral assignment of all his property, and 
it was held that the assignees took this 
policy with his other property. It is 
apparent from the statement of the 
facts that the insured executed the 
power reserved to him. The court did 
not decide whether’ the beneficiaries’ 
(his children) interests were vested or 


922 Am. & Eng. Ency. Law, 1146; Sugden v. 
Powers, 3d Am. Ed. 225; Crawford v. Langmaid, 
171 Mass. 309; 

10 Crawford v. Langmaid, supra. 
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contingent, but it is entirely reasonable 
to suppose that the interests were vested 
until divested by the operation of a 
condition subsequent, namely, the ex- 
ercise of the power. Moreover, the deci- 
sion was not unanimous and Mr. Justice 
Sheldon in pronouncing the opinion of 
the court observed there was no case 
exactly like the one decided; that deci- 
sions were not uniform in cases re- 
sembling more or less closely the one at 
bar. The court in deciding Re Love- 
land, supra, relied largely upon Blinn v. 
Dame, but it will be noticed that in the 
latter case the power reserved had been 
executed by the donee, while Loveland 
had not exercised the power at the time 
he was adjudged a bankrupt. 

In a case decided by the supreme 
court of Wisconsin in 1910 (Allen v. 
Central Wisconsin Trust Co., 143 Wis. 
381) the power to change the beneficiary 
was not allowed to defeat the rights of 
the bankrupt’s beneficiary in the policy. 
The bankrupt was receiving annual divi- 
dends on the policy and it had an ad- 
mitted value of $1,159.83. The court 
said ‘“‘conceding that he still has the 
right to change the beneficiary and 
assuming that he may do so, yet it is 
not easy to perceive upon what grounds 
it can be claimed that the trustee is con- 
cerned with what may afterwards become 
of the exempt property. The trustee is 
vested with the title to the property of 
the bankrupt if at all as of the date he 
was adjudged a bankrupt. At that 
time this policy was exempt and did 
not pass to the trustee. It cannot pass 
later, no matter what the bankrupt may 
do.” And in a late Minnesota case, 
in Re Johnson, 176 Fed. Rep. 591, the 
statutory exemption was upheld al- 
though there was reserved in the bank- 
rupt’s policy a power to change the 
beneficiary. 

The answer then to the question 
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“What are the rights of a bankrupt’s F 
trustee to his life insurance policies?” 
so far as a general answer is possible js 
this: the trustee takes all policies pay- 
able to the bankrupt or to his executors, 
administrators or assigns. By weight of 
authority he also takes all endowment 
policies payable to the bankrupt at 
maturity, and in many jurisdictions he 


also takes endowment policies payable 
to a beneficiary other than the insured 
in event of his death, and this t0o occa- 
sionally where a state exemptioi statute 
exists for the protection of the wife and 
children. And by a still more general 
qualification, the trustee takes policies 
which he would not otherwise get be- 
cause of the power to change thc benef- 
ciary reserved to the bankrupt. In all 


instances where the trustee takes the 
policies the bankrupt may redecim those 
of them having cash surrender values 
by paying the amount of the surrender 
value to the trustee. 

Is this condition of the authorities 
what it ought to be? The law of insur- 
ance is not a mere application of con- 
tracts and agency but a separate sub- 
ject having peculiar doctrines of its own, 
being of Continental birth and a part 
of the Law Merchant." 

On broad grounds of public policy it 
is desirable that those dependent upon 
the producer’s continued ability to care 
for and educate his family, should be 
protected against the untimely loss 
through death of that care and sup- 
port, by insurance. For more than 
sixty years, and contemporaneously with 
the beginning and wonderful develop- 
ment of insurance in this country, the 
states of the Union have sought to make 
insurance effective for its primary pur 
pose by exempting the proceeds from 
the reach of creditors. Recent interpre 
tation of the bankruptcy law in its rela 









11 Introd. Wambaugh’s Cases on Insurance. 
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tion to insurance is overturning the 
settled purpose of the legislatures, ex- 
cept in instances where by great good 
fortune the insured has obtained a policy 
so prepared in its wording as to steer a 
successful course among the many diffi- 
culties presented by the decisions. 

If we are to accept the purpose of the 
state exemptions as standing for the 
best good of the community as a whole, 
then every policy of whatever kind if 
payable to a specified beneficiary should 
be held free from the trustee except 
where there is fraud on creditors and 
excepting those instances where the in- 
surance is payable to the bankrupt him- 
self or to his estate or personal repre- 
sentatives and where the designation of 
a beneficiary is made in contemplation 
of bankruptcy. The reservation of a 
power to change the beneficiary should 
not affect the rule, the presence or 
absence of a cash surrender value ought 
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not to qualify it and the kind of insur- 
ance should not be a factor in deter- 
mining whether or not the policy passed 
to the trustee. Such a rule would be 
simple, equitable, easily understood and 
more in harmony with the principles of 
insurance and the United States Supreme 
Court’s affirmance of them than the 
inconsistent and illogical rules now pre- 
vailing. 

By way of suggestion, this result may 
be reached by substituting for the pres- 
ent “proviso” in section 70a of the 
Bankruptcy Act, the following: — 


Provided, that when any bankrupt shall have 
an insurance policy in any way payable to or 
assigned to a beneficiary other than himself, his 
estate or his personal representatives, such 
policy shall not pass to the trustee as assets, 
unless it was originally made payable to the 
bankrupt, his estate or his personal representa- 
tives, and was by him assigned to another in 
fraud of creditors within four months of his 
adjudication as a bankrupt. 





The Lawyer's Dream 
By F. F. Perry 


LAWYER, one night (so the story doth run), 


As lawyers do everywhere under the sun, 


Retired to his couch at the hour of ten, 
In search of escape from the trials of men. 


Too often convictions where he has defended, 
The stern hand of Justice no mercy extended; 
The ghosts of his clients about him appear 

And the lawyer is worried and quaking with fear. 


With musings like these on his poor throbbing brain, 
Sweet Nature’s Restorer he courted in vain, 

When at length came that boon every creature esteems, 
His slumbers were haunted by visions and dreams. 

He dreamed that this life, with its burdens, was o’er, 
His naked soul stood by Eternity’s shore; 

Before him the beauty of Heaven appears, 


L'ehind him, the World in its darkness and tears. 
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He came to the Portal, the Gate he found barred. 
He rang up the Porter and sent in his card 

To St. Peter; he waited with patience outside, 

He waited his turn to pass in and be tried. 

A messenger came with the Bailiff’s report 

And ordered the lawyer to come into Court. 

Then entered our hero of pleadings and writs, 

To the High Court of Justice, where St. Peter sits. 


The Judge gave the lawyer a quick, searching look: 
He glanced at the card, and he opened the Book; 

He turned to a page that was blotted and marred, 
And the name was the same as the name on the card. 
St. Peter grew thoughtful, in sorrowful notes 

He said, ‘I’m afraid you must pass with the Goats. 
But stay, every soul, be he saint, be he thief, 

Is allowed to be heard; now, sir, make yourself brief.” 


The lawyer bowed law, as a lawyer knows how. 

“I’m grateful, your Honor, that you do allow 

A poor, insignificant lawyer like me 

To enter this Court, and to offer a plea. 

’Tis often, indeed, in the courts of the World, 

I have struggled and fought, and my rhetoric hurled 
’Gainst corruption and vice. I have stood for the Laws, 
Have pleaded for Right, have been true to the Cause. 


‘My clients were legion, but many, I fear, 

By the hand of the Law, have been laid on the bier. 
I’ve suffered defeat in my struggles, but then 

The justice of Earth is the justice of men. 

’Tis only in this Court true Justice is found; 

Here only Forgiveness and Mercy abound. 

Your Honor, I trust, by such tenderness blest, 

Will parole the poor weakling, who did but his best.” 


The lawyer spoke long and the lawyer spoke well, 
Both Judge and the Jury came under his spell. 

St. Peter sat silent, his head on his hand, 

The close crowded courtroom he vacantly scanned: 
Then, rousing himself, to the lawyer he turned: 
““My eloquent friend, I perceive you have learned 
To persuade men to think that the sable is white. 
You garnish the wrong, ’til they think it is right. 


“Your record on Earth was a poor one, indeed; 
All failure and loss, yet I feel there is need 
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Of your services here; there be many that come 

In terror and trembling, all stricken and dumb, 

To the High Court of Mercy. No refuge, no friend; 
Cut off in their sins, unprepared for the End, 

Not a word can they utter. For these might you speak, 
Your eloquence in defense of the weak. 


“You Prince of all Quibblers, whatever the blame 
Attaches to you, at his own little game 

Have you beaten St. Peter, yea, talked him to sleep. 
First judgment reversed, pass along with the Sheep.” 


The lawyer bowed humbly and turned to obey; 
Just then he awoke, and the broad shining day 
Illumined his chamber with many a beam. 

He wept, when he found it was only a dream. 
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James M. Morton, Jr., to Succeed Judge Dodge 


AMES M. MORTON, Jr., son of 
Mr. Justice Morton of the Massa- 
chusetts Supreme Judicial Court, was 
appointed by President Taft Aug. 9, 
United States Judge for the district of 
of Massachusetts, succeeding District 
Judge Frederic Dodge, who has just 
been made federal Circuit Judge suc- 
ceeding the late Judge Schofield. There 
was no doubt with regard to the ex- 
pected confirmation by the Senate of 
this most acceptable nomination, which 
was made as the President’s personal 
selection rather than at the request of 
the Massachusetts Senators. 

Mr. Morton, who has held no public 
office except that of Chairman of the 
Police Board of Fall River, comes of 
the celebrated Morton family noted in 
Massachusetts for having supplied Gov- 
ernor Morton and other men eminent 
on the bench of Massachusetts, Mr. 
Morton’s father having been on the 
state Supreme bench since 1890. The 
original ancestor in this country was 
George Morton, who came from Eng- 
land to Plymouth in 1623. 


James Madison Morton, Jr., was born 
in Fall River on Aug. 24, 1869, a son of 
Justice James M. Morton of that city 
and Emily Frances (Canedy) Morton. 
He received his early education in 
the public schools and was graduated 
from the Fall River high school in 
1886. 

After spending a year at Phillips 
Exeter Academy, he entered Harvard 
and was graduated from that institu- 
tion, cum laude, in 1891. He then took 
course in the Harvard Law School and 
on his graduation in 1894 received the 
degrees of A.M. and LL.B. He repre- 
sented the law school and was the law 
orator at the Commencement exercises 
in 1894. 

Mr. Morton was admitted to the state 
bar at the spring sitting of the Supreme 
Court in Taunton in 1894 and began the 
practice of his profession in Fall River 
in the following June, in partnership 
with Andrew J. Jennings, who had 
been his father’s partner before the 
latter’s appointment to the bench in 
1890. 





The Freedom of the Air 


By Denys P. Myers 


Memser Comite JurIDIQUE INTERNATIONAL DE L’ AVIATION 


HE advent of the air into the pur- 
view of law was heralded by the 
enunciation of the doctrine of the free- 
dom of the air-space, a theory that has 
much basis in reason and is particularly 
appealing to the imagination. The 
high sea is No Man’s domain; let the 
high air follow the analogy. Aérial 
traffic must not be hampered by a mul- 
tiplicity of prohibitions of varying strin- 
gency which different ground-states 
shall find it desirable to put forth. These 
seem to be the underlying ideas which 
have appealed to the advocates of the 
freedom principle. I do not share this 
view, but shall try to present it without 
prejudice, stating the arguments as 
those who believe that way have done. 
Unrestricted freedom for the air is 
not advocated seriously by any one as 
a practical thing. Count Zeppelin has 
a casual remark in Die Eroberung der 
Luft (1908) which, standing alone, might 
be interpreted that way, but even he 
admits the necessity of regulation, which 
would result in a servitude upon abso- 
lute freedom. He says!: 


Since fences high in the air are not imaginable, 
there can be no question of forbidding inter- 
national air traffic, which must be regulated 
by treaties, by analogy with international 
maritime law. 


Count Zeppelin is not a lawyer and is 
here speaking generally in a technical 
lecture. Ernest Nys, the well-known 
Belgian authority on international law, 
in the report he made to the Institute 
of International Law in 1902 made a 
statement that carries more weight 


1 Page 28. 


because evidently uttered with greater | 
appreciation of the circumstances. He 
commented :? 


On earth we are to such a high degree victims 
of laws and regulations, let us by all means take 
care not to spoil the air in the same way. Lay 
must not be the enemy of progress. 


This statement was called forth by 
the reading of Paul Fauchille’s pro. 
jected code and, by context, was simply 
the expression of opposition to what he 
considered a disposition to legislate in 
detail for a thing not yet in existence. 
The other writers who have given e. 
pression to opinions in favor of unre 
stricted air-freedom wrote much earlier 
and their words are obiter dicta not 
meant to have application to actual 
flight, nor did they contemplate the 
actual conquest of the air. 

Absolute air-freedom being out of 
the question, advocates of the freedom 
principle have distinguished two sys 
tems of control based upon a funds 
mental idea of aérial freedom. 

Historically, air-freedom restricted 
only by the institution of a territorial 
atmospheric zone was the first of these. 
It was followed five years later —in 
1906 — by the enunciation of the prin- 
ciple that the air is free, but that its 
freedom is restricted by special rights 
of the ground-state not specifically 
bounded by height. 

The first plan was fathered by Paul 
Fauchille, who published his book, Le 
domaine aérien et le régime juridique des 
aérostats in 1901 and developed the 


2 Annuaire de l'Institut de Droit international, 
XIX, 108. 
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principle, which he advocated in it, 
into the code which he presented to the 
Institute of International Law the fol- 
lowing year. The second plan was 
suggested as a compromise by John 
Westlake in the session of the Institute 
of International Law in 1906 when the 
subject of wireless telegraphy was under 
discussion. It has proved the most 
popular theory of any of those proposed, 
whether based upon freedom or juris- 
diction, and practically the phrasing 
of the statement voted, 14 to 9, by the 
Institute in 1906 was selected to rep- 
resent the basic idea adopted by the 
International Juridic Committee on 
Aviation for the code which it is elab- 
orating. 

The idea of the territorial zone has 
met with considerable support, but 
those who accept the condition have 
not been agreed as to the extent of the 
zone itself. Fauchille himself started 
out by awarding the state jurisdiction 
up to a height of 1500 metres (1635 
yards) and ended by agreeing with Capt. 
E. Ferber that a jurisdiction to the 
height of 500 metres (545 yards) was 
sufficient. Later, when the question 
was before the International Juridic 
Committee he was apparently willing 
to give up his contention in favor of the 
second solution based on a thesis of 
air-freedom. Fauchille writes:* 


Considering that aérial espionage is the 
greatest danger against which states should be 
guarded and that especially it may be realized 
by photography, which, applied to defensive 
works, at that time was serviceable up to 1500 
metres, we should have forbidden the circula- 
tion of aérostats below that height. This opin- 
ion ought to be abandoned from this time forth, 
and for two reasons. The dirigibility of balloons, 
which in 1901 was only a hope, has become a 
reality, and for several years aéroplanes have 
taken their place in aérial navigation; for ex- 
perience has shown that a mean altitude of 1500 


—_——__—_ 
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metres will be excessive for dirigibles as well as 
for aéroplanes. On the other hand, aéronautic 
photography has made such progress in these 
later years that one can now take pictures easily 
well above 1500 metres, and at much greater 
heights over defensive works. But, this being 
so, how shall the states protect themselves against 
aérial photography? The only method is to 
prohibit balloons and aéroplanes, unless by 
special authorization, from carrying photo- 
graphic apparatus into the air. 


Having renunciated his former theory, 
Mr. Fauchille adopts the lesser zone 
which the late Captain Ferber thought 
sufficient :4 


It is important that the population of a state 
should be guaranteed against their indiscretions 
and the noise of their motors: it is therefore 
an altitude of 500 metres that should be fixed 
for them. It is this which Captain Ferber pro- 
poses, and it does not seem at all exaggerated. 


A note adds: 


He, (Ferber) writes as follows in his book 
L’Aviation, de créte a créte, de ville @ ville, de 
continent @ continent, page 153: ‘‘The atmos- 
phere will be free except for a zone called terri- 
torial, immediately above the ground. A learned 
congress of diplomats will fix its height. We 
hope that they will not make it too high... . 
Five hundred metres seems sufficient to us.” 


Mr. Fauchille as the foremost ex- 
ponent of the air-freedom theory not 
only enunciated it first but has led in 
revising it. His most recent available 
pronouncements on the territorial zone 
idea are dated January, 1910, and March 
28—April 2, 1910. The former is an 
article, La circulation aérienne et les 
droits des Etats en temps de paix, pub- 
lished in La Revue générale de droit 
international public, 1910, page 55, and 
in La Revue juridique internationale de 
la Locomotion Aérienne, page 9, and 
the latter is his report on the Juridic 
Regime of Aérostats (a word which he 
uses in its largest sense as including all 
aérial vehicles) to the Institute of Inter- 


*Tbid., page 14-15. 
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national Law at its Paris session. Since 
the International Juridic Committee has 
adopted a rule for its International 
Code that omits any mention of a 
territorial zone, the effort to establish 
such a portion of the airspace may be 
definitely considered as abandoned, in 
so far as its inauguration by inter- 
national agreement is concerned. Mr. 
Fauchille still thinks that such a zone 
should exist, but presumably is willing 
to leave its establishment to the individual 
countries affected. 

If the air is to be free, the territorial 
zone seems to be a rational practical 
method to guarantee to the subjacent 
state its necessary rights. The con- 


sequences of the theory are described 
by Mr. Fauchille in Revue juridique, 
pages 14-16. 

He finds that because the state is 
authorized to take the necessary meas- 
ures to protect itself and its popula- 


tion, that, except in case of departure 
or either voluntary or forced landing, 
it should permit aérial vehicles only above 
a certain height, which he sets at 500 
metres, although the figure is tentative. 

The state, in order to protect itself 
against espionage, may close certain 
regions of the atmosphere, notably 
those which surround its fortified works, 
to aérial navigation. 

The state protects itself in the air 
space by visits in respect to its economic 
and sanitary interests. 

Public and private aircraft, in respect 
to acts committed on board, are sub- 
jected to the law of the flag they fly. 

The right of conservation granted 
to the states enables them to prohibit 
the crossing of their territory by military 
aircraft. 

These are the advantages which Mr. 
Fauchille cites for the system of regu- 
lation he advocated; but it does not 
seem logical to the writer to argue that 
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they are restricted to that system. |p 
fact, the system, like the following one, 
seems to the writer to be based upon aq 
primary theory that the ground-state 
must give up all rights it possesses jp 
favor of the new art of flying, except 


those which are absolutely essentigj | 


to its existence as a political entity, 
The whole argument is based on the 
premise of what privileges shall a state 


enjoy in respect to aircraft rather than } 


what rights the aircraft shall enjoy in 
relation to the state. 

Air-freedom restricted by some special 
rights of the ground-state without these 
rights being bounded upward, which is 
the second theory based upon freedom of 
the atmosphere, has won a general ap. 
proval, and at the present writing is the 
winning theory. Stated as it has been 
by the International Juridic Committee, 
which found it opposed in its own mem- 
bership by the sovereignty contention, 
it has been modified into what is u- 
doubtedly a working thesis, and the 
only objection that can be made to the 
statement made of it by the Committe 
must, in the writer’s opinion, be base 
upon the correctness of the underlying 
principle. The phrasing adopted by 
the Committee is a fair compromis. 
It reads:§ 


Art. 1— Aérial circulation is free. States 
have in the space situated above their territory, 
and comprising their coastal waters, only th 
rights necessary to guarantee the national © 
curity and the exercise of private rights. 


Previous editions of the text in its 
prototypes in the Institute of Inter 
national Law and the Fauchille pro 
jects begin with the statement: “The 
air is free.’ Freedom it will be noticed, 
is restricted in the Committee’s tet 
to aérial circulation, really quite a di 
ferent matter. 


5 Revue juridique, Vol. I., May, 1910, 144. 
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From 1901—when Fauchille first 
drew attention to specific regulation 
of aérial traffic— until 1906 — when 
jurisdiction over the airspace came up 
in practical form in relation to the con- 
trol of wireless telegraphy at the ses- 
sion of the Institute of International 
Law — the territorial zone idea, coupled 
with the air-freedom theory, was gen- 
erally accepted. At that session, which 
occurred just before the diplomatic 
conference of Berlin which enunciated 
the present radiotelegraphic convention, 
Prof. John Westlake of Cambridge 
University introduced the sovereignty 
theory in opposition to the air-freedom 
one, and since that time the two have 
been in conflict. The indefinitely re- 
stricted air-freedom theory was adopted 
there, and secured for its chief advo- 
cate Prof. Friedrich Meili of Zurich, 
an indefatigable pamphleteer on legal 
subjects, who was early in the field 
with studies of the effect of wireless 
telegraphy and the opening of the aérial 
domain to aircraft upon current legal 
theory. 

January 16, 1910, the International 
Juridic Committee unanimously ap- 
proved the outline of the Code of the 
Air which G. Delayen of Paris, inter- 
national delegate, had drawn up, and 
the national committees began work 
on elaborating the code as soon as the 
skeleton plan was distributed. 

German savants produced two pro- 
jects, both in accordance with the air- 
freedom theory, in part at least. The 
first secured the votes of seven national 
delegates* and read: 


The space above the high sea and territories 
belonging to no one is free. The space situated 
above territory of a state, and comprising its 
coastal waters, is viewed as part of the terri- 
tory of that state. — (Or, as Herr H. Erithropel 
of Berlin proposes: Over the space above this 


——_. 
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territory — and comprising its coastal waters 
— the state has a right of sovereignty.) 


The second project polled 14 votes 
of delegates and, in its first edition, 
read: 


The space above the high sea and territories 
belonging to no one is free. The space situated 
above the territory of a state (and comprising 
its coastal waters) is viewed as a part of the 
territory of this state. No state, however, in 
time of peace, may forbid the inoffensive pas- 
sage of foreign aérostats. Events which occur 
aboard a foreign aérostat in the space above the 
territory of another state and which do not 
interest it are adjudicated according to the law 
of the state to which the aérostat belongs. 


The French Doctrinal Committee 
agreed upon this text:? 


Art. 1. — Aérial circulation is free. Never- 
theless the states preserve the rights necessary 
to their defense, that is to say, to their own 
security and that of the persons and goods of 
their inhabitants 

Art. 2.— The space above the open sea and 
uninhabited territories remains absolutely free. 


The Directive Committee held meet- 
ings on April 17 and May 1, 1910, to 
adopt a final text. At the second ses- 
sion a text proposed by the English 
delegate was introduced, reading as 
follows :® 


Art. 1.—The airspace, including coastal 
waters, situated above the territory capable 
of use by the inhabitants, is free with this re- 
striction that the states shall always have, in 
the space above their territory, the rights neces- 
sary to their national conservation and to the 
protection of their inhabitants. 

Art. 2. — The space above the open sea be- 
longing to no one remains forever free. 


In the session of May 1 the reports 
of the balloting were read, and the re- 
sult was in favor of the French text. 
The delegates of France, Belgium, Italy, 
Monaco, (by a vote of 5 to 2), Turkey 


7 Ibid., 76. 
8 Revue juridique, May, 1910, 133-144. 
* I[bid., 138. 
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and the United States upheld the French 
point of view. Germany, Austria and 
Denmark rallied to the German prop- 
osition. Mr. Perowne, the English 
delegate, alone stood for his own pro- 
position. 

After the voting showed which pro- 
ject was the choice of the International 
Committee, the selected text was sub- 
mitted to the acid test of revision, and 
it finally emerged from the ordeal in this 
form:?° 


Art. 1. — Aérial circulation is free. 

States have over the space situated above 
their territory, and including the territorial 
seas, only the rights necessary for the guaranty 
of national security and the exercise of private 
rights. 

The International Committee held its first 
congress at Paris, May 31—June 1, 1911, and in 
the third session the wording was simplified to 
the following, which remains the final pronounce- 
ment of this body on the subject." 

Art. 1. — Aérial circulation is free, except for 
the right of subjacent states to take certain 
measures, to be determined, with a view to their 
own security and that of the persons and goods 
of their inhabitants. 

The Institute of International Law in 1911 
adopted an article” almost identic in wording 
and wholly so in meaning. 


It may be said that it is a safe and 
workable text, so far as practicability 
goes. The objection to it, from the 
point of view of the sovereign theory, 
is that it is pusillanimous, weakly try- 
ing to set up an air-freedom that can- 
not exist. It asserts that aérial cir- 
culation — not the air-space itself — 
is free, and then immediately tones 
that statement down by giving the 
ground-state in general terms rights of 
control, which it admits are necessary, 
over circulation. 

Existence on the ground is, and will 


10 1 ibid., 144. 

11 2 ibid., 201; stenographic report of discussion, 
3 ibid., 133-145. 

122 ibid., 207, and Annuaire del’Ins titut, etc., 
1911, 107, with comment at 43-44. 
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continue to be, the norm. Why Not, 
then, treat the question frankly from 
that point of view? The attitude of the 
jurists evidently has been that every 
state is going to treat aviation under 
the principles of criminal law, where 
the defendant must have his proper 
rights guaranteed to him so as to pre. 
vent his getting the worst of it. With. 
out reviewing history, it is safe to say 
that at no time has any new develop. 
ment in civilization come within the 
purview of the law and been given 
such paramount privileges, as the jur- 
ists have decided to be necessary for 
the aéronaut. 

Even with machines that can exist 
in the air for weeks at a time, which 
many of us who have followed the pro- | 
gress of aviation believe will be things 
of the future, man will still spend a 
very small portion of his life in the air. 
He does not need a domain free from 
all earthly trammels, with the ground- 
state able to exert only a minimum of 
control over him. I do not believe he 
wants it. Certainly those airmen with 
whom I have talked do not want any 
special privileges. Free aérial circu- 
lation puts the airman into the posi- 
tion of having to give up privileges at 
every effort to legislate in his behalf 
or in behalf of the ground-state. No 
nation in the known world is so blind 
to progress as to make such a procedure 
necessary or desirable. Moreover, there 
will in time be sufficient legislation to 
regulate aérial traffic to render free 
circulation illusory in fact. It will not 
be prohibitive legislation, only regu 
latory, but every word of it will cast 
a servitude upon free aérial circula- 
tion, until that term will be a myth. 

It is notable that the Institute of 
International Law at its Madrid meet- 
ing in April, 1911, disregarded this cit- 
cumstance, which, to the writer at 
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least, is self-evident, and again spoke 
for free aérial criculation, after due 
consideration, it must be hoped. 

It may be added that, as law has 


Cambridge, Mass. 
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always been administered from a coign 
of vantage on terra firma, that the bulk 
of legal decisions is found to favor the 
other theory, that of sovereignty. 





Fifteen Minutes 


By Epcar Wuite 


HE arguments in the matter of 
the Commonwealth vs. “Pug” 
Kennedy for murder were concluded 
and the case submitted to the jury at 
11.45 p.m. “Pug” offered the rather 
plausible defense that it would be im- 
possible for him to have shot Mine 
Superintendent O’Donnell at Camp 44 at 
6 p.m., and fifteen minutes later be over 
in Jack Cardigan’s “‘Hole-in-the-Wall,” 
drinking ten-cent red eye. Cardigan’s 
oasis was was in the heart of Tiffton, 
a mile from Camp 44. Witness after 
witness swore so positively that they 
had seen ‘‘Pug’’ drinking there at 6.15 
that finally the Commonwealth ad- 
mitted it. Its own evidence had proved 
the killing occurred at six. So that 
fifteen minutes had become a control- 
ling feature of the case. The defense 
had shown that on the mile between 
the town and camp were numerous 
high hills to climb, barbed wire fences 
to crosss and that there was always 
more or less difficulty in getting over 
the tracks in the yards, because of the 
constant switching of coal cars. 

While the jury was out the lawyers 
seated about the tables fell to discus- 
sing the general misapprehension as to 
what might be done in a limited time. 
Captain William Greer said he was 
convoying a flock of recruits to the 


Union army upon one occasion when 
he was attacked by guerillas, who rode 
through and all around his men. The 
regular soldiers held together and by 
their coolness and precision of aim 
finally beat the enemy off. The fight 
was so fierce, and so many things were 
happening that the Captain said his 
guess was that the engagement had lasted 
an hour. On consulting with the men 


who had looked at their watches, how- 


ever, the affair was over inside of fif- 
teen minutes. 

The Judge told of a lawyer who had 
won a big case by stopping in the middle 
of his argument and letting a juryman 
hold his watch. This was to show how 
long a time fifteen minutes was under 
suspension. It easily convinced the 
jury that the railroad engine had ample 
time for its sparks to set fire to the 
destroyed building, and they brought 
in a verdict for the plaintiff for all he 
claimed. 

A man who had come near being 
drowned said that were he to have 
written what he saw and felt while un- 
conscious it would have taken an hour 
to read it. From the time he had tum- 
bled out of the boat until resuscitated 
the hands on the dial had traveled just 
a quarter way round. 

There was a knock on the jury room 
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door. A bailiff hastened to answer the 
summons. The twelve men filed slowly 
and solemnly in and stood in front of 
the Judge’s desk. 

The clerk took the poll of the jury. 

“Have you agreed on a_ verdict, 
gentlemen?’’ asked the Judge. 

The foreman nodded and passed up 
a paper. The Judge’s face became 
grave. He read the paper. 

“We, the jury, find the defendant 
guilty as charged.” 

“That will do, gentlemen,” remarked 
the Judge. ‘You are discharged. The 
sheriff — where is the sheriff?” 

In the distance two quick shots were 
heard. Two or three men, near the 
main door passed out into the corridor. 
Some one noticed the prisoner was not 
in the room. In a moment there was 
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a scene of wild disorder. Bailiffs rushej ? 


here and there, doing nothing. The 
Judge pounded heavily with his gavel, 

“The prisoner has escaped!’ cried 
a man excitedly. 

“Come here, Jenkins,” said the 
Judge to one of the worried deputies, 
“Arrest that man for disturbing this 
court!”’ 

This had the effect of stopping the 
uproar. Men settled back in their seats 
and looked at each other with question. 
ing eyes. The big sheriff entered, lead. 
ing by the arm a man who was limping, 

“T got him, Judge,” said the sheriff, 

“Put him in irons, and see that you 
hold him,” remarked the Judge. ‘Now 
adjourn court.” 

The clock in the Court House tower 
boomed the hour of midnight. 
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SMITH’S INTERNATIONAL LAW 


International Law. By F. E. Smith, K.C., M.P., 
formerly Fellow of Merton College, Oxford, and 
Vinerian Scholar in the University. 4th ed., re- 
vised and enlarged by J. Wylie, of the Inner Temple, 
Barrister-at-Law, formerly Classical Scholar of 
Wadham College, Oxford. Little, Brown & Co.. 
Boston; J. M. Dent & Sons, Ltd., London. Pp. 
xxxii, 334-+ 57 appendices and index. ($2.50 net.) 


HIS work was first issued in 1900 

as a small volume of 184 pages. 

In spite of its modest pretensions it 
was well received as a well-written and 
accurate survey of the subject. At 
that time important recent treatises of 
Hall, Walker, Westlake, and Lawrence 
were in the field. Since then Professor 
Westlake has issued a later treatise, 
and works by Baty, Holland, and Oppen- 
heim have appeared to say nothing of 
American writers. With so many good 
treatises already in existence, we have 
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no means of judging what circumstances 
led Mr. Smith to undertake an enlarged 
version of his work, unless it had been 
steadily growing in favor as an elemen- 
tary text-book, which is a plausible sup- 
position. In its new form, the book 
has the merit of being up-to-date, treat- 
ing of developments as recent as the 
Savarkar case, and of offering a larger 
if not extended treatment, but on the 
whole it does not acquire intrinsic im- 
portance merely because of its timel- 
ness and greater thoroughness of detail. 
There are other English works that 
exhibit greater animation of style and 
freshness of thought, and in our own 
country it is necessary only to mention 
the recent treatise of Professor George 
Grafton Wilson, as to all practical in 
tents not less timely, and superior in 
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qualities of symmetry and complete- 
ness. 

The book puts perhaps greater em- 
phasis on British positions than some 
other recent English treatises, the writer 
concerning himself to a large extent 
with British objections to provisions 
of the Declaration of London, and ad- 
hering steadfastly to the British posi- 
tion with regard to the capture of pri- 
vate property at sea. On deeper prob- 
lems of international relations little 
is attempted in the line of constructive 
discussion. But the tone of the book 
will in the main be approved by 
those who believe in the progressive 
tendency inspiring the Hague Confer- 
ences and recent proposals aiming at 
a closer international solidarity. The 
authors are also likely to be commended 
for maintaining a level of sound scholar- 
ship. 


ADVOCACY IN GERMANY 
Die Advokatur unserer Zeit. By Dr. Edmund 
Benedikt, Hof- und Gerichtsadvokat, Vienna. 4th 
ed., revised and enlarged. Otto Liebmann, Berlin. 
Pp. 228. (3 M. paper, 4 M. bound.) 
RITTEN by an Austrian excep- 
tionally well informed with regard 
to conditions of professional practice 
in Germany and Austria, this book has 
won a popularity evidently due not only 
to its high moral tone but to the mass 
of interesting facts presented, and to 
the mellowness of the writer’s apt ob- 
servations on questions which bear 
directly on the lawyer’s earning capacity 
and the higher rewards of his career. 
The relations of the lawyer to the gov- 
ernment, to his client, to his brother 
practitioners, and to the community in 
general receive attention. Advice such 
as would prove useful to a young man 
debating the choice of a career is abund- 
ant, but the book also appeals to the 
maturer interest of those interested in 


the realization of high standards of pro- 
fessional ethics, and in various proposals 
for reform. As the evils of an over- 
crowded and underpaid profession are 
evidently not less familiar abroad than 
here, the views expressed are likely to 
arouse a sympathetic interest on the 
part of American readers. We wish there 
were a work of similar scope and quality 
on the profession of the law in the 
United States. Such a book would 
attain great popularity and accomplish 
a great deal of good. 


THE ENGLISH CONSTITUTION 


The Corporate Nature of English Sovereignty; 
a dissertation. By W. W. Lucas, B.A., of Trinity 
Hall, Cambridge, and of the Inner Temple, Barris- 
ter-at-Law. Submitted to and accepted by the 
University of Cambridge as a work of original re- 
search for the degree of Bachelor of Arts. Jordan & 
Sons, Ltd., London, W.C. Pp. 91. (2s. 6d. met.) 

The Origin of the English Constitution. By 
George Burton Adams, Professor of History in 
Yale College. Yale University Press, New Haven; 
Oxford University Press, London. Pp. 341+ 
appendices and index 36. ($2 net.) 

The Making of the English Constitution, 449- 
1485. By Albert Beebe White, Professor of His- 
tory in the University of Minnesota. G. P. Put- 
nam’s Sons, New York and London. (1908.) 
Pp. 401 + index 8. ($2.) 

R. LUCAS'’S discussion, which will 

be recalled by readers of the Law 
Quarterly Review, having appeared in 
the pages of that journal, is written to 
develop the thesis that England has 
never been a real monarchy, but that 
the various powers of government have 
always been exercised by separate agen- 
cies co-operating now in one way, now 
in another. The political history of 
England, viewed in this light, presents 
few sharp contrasts, but exhibits in the 
main continuity of development. The 
reader is thus made to feel that England 
has been true from the period ante- 
dating the Conquest to a type of modi- 
fied or incomplete democracy, con- 
forming to current ideas of Germanic 


origins and leading without abrupt 
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transition to the limited constitutional 
monarchy of the present time. It is not 
to be inferred from this, however, that 
Mr. Lucas adopts the idea of Professor 
Freeman regarding the unbroken con- 
tinuity of Saxon institutions. That view 
has lost its vogue, because investigation 
has shown the importance of the effects 
of the Conquest and what came after. 
Freeman, moreover, was no lawyer, and 
for this reason was handicapped in mak- 
ing a close study of the deeper signifi- 
cance of some of his materials. Mr. 
Lucas supplies the point of view of the 
lawyer rather than of the historian 
simply, and his study is carried out in 
so philosophical a spirit that he is able 
to detach the substance from the form 
of the Constitution, and to give due 
weight to the customary and unformu- 
lated elements of a constitutional system. 
If in some respects the author may be 
inclined to take too much for granted, 
the general treatment is undeniably 
instructive and helpful. 

Whether Professor Adams may not 
attach too great importance to the influ- 
ence of the Norman Conquest on the 
political future of England is a question 
raised by his learned study of the bear- 
ings of the feudal system in general, 
and of Magna Carta, which he deems 
its natural outgrowth, in particular, on 
constitutional development. The asser- 
tion that the trend of Anglo-Saxon 
development, before the Conquest, was 
in the direction of such a Carolingian 
monarchy as existed on the Continent, 
is not substantiated by direct proof on 
his part, and though the principle of 
contract involved in the feudal system 
did supply the barons of King John’s 
reign with a weapon of defense against 
royal encroachment, it is difficult to see 
how their resistance would not have 
been equally successful if no such weapon 
had been at hand. At the same time, 
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the feudal system here receives search. 
ing scrutiny, directed at the discovery 
of its effects on the growth of the Con. 
stitution, and no future investigator 
cannot afford to neglect Professor 
Adams’s researches in so important a 
field, of which his mastery is unsur- 
passed. 

A very useful and at the same time 
thoroughly competent résumé, of an 
uncontroversial sort, is found in Pro. 
fessor White’s more elementary work 
designed for use as a college text-book, 
Following a less intensive method of 
treatment than either of the two fore- 
going works, it supplies more informa- 
tion regarding the important sub-topics 
of local government and the functions 
of Parliament. It is marked by a 
breadth of view that makes it an admir- 
able introduction to the studies of more 
creative writers like Maitland, Vino- 
gradoff, Holdsworth, and Adams. 


AN INDIANA VILLAGE 


A Hoosier Village; A Sociological Study, with 
special reference to Social Causation. By Newell 
LeRoy Sims. Columbia University Studies in 
History, Economics and Public Law, v. 46, no. 4 
(whole number 117). Columbia University; Long- 
mans, Green & Co., New York, and P. S. King & 
Son, London, agents. Pp. 181. ($1.50, paper 
covers.) 


DESCRIPTION of the life of a 

provincial community which treats 
minutely of its distinguishing features 
can be made as interesting as a novel. 
One puts aside Dr. Sims’ study with as 
vivid sensations as if one had visited 
the locality in person. This interest 
comes largely from the obvious necessity 
of viewing ‘‘Aton,” the village studied 
under a disguised name, as typical of a 
class of communities situated in the 
backwaters of the normally progressive 
current of American life. The class to 
which Aton belongs may not be large. 
Towns so completely stationary through 
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a long period — “decadent” is hardly 
the word — sharing the same unusual 
combination of traits, represent an anom- 
alous phase of development. But as the 
tendencies analyzed, disentangled from 
one another, are broadly distributed 
throughout the country, parallels more 
or less remote to numerous other places 
are suggested. 

The book is striking as a portrayal of 
the unyielding survival of an “‘ideo- 
emotional” type of mind, which was 
transmitted from the religious enthusi- 
asts who were the original settlers, and 
has steadily persisted as the dominant 
characteristic of the inhabitants. In 
this we find the explanation of the 
attachment of the village to dogmatic 
religion, narrow political partisanship, 
and a severe morality which frowns upon 
worldly amusements, and it also ex- 
plains the irrational pride of the citizens 
in their village as superior to every 
other, and their inability to enter with 
intelligence and success into industrial 
enterprises led by outsiders. Even the 
establishment of a college in Aton has 
not visibly altered this habit of mind, 
nor brought the place into closer com- 
munication with the intellectual move- 
ments of the times, The type has per- 
sisted because of the isolation and 
quiescence of the place, its uneventful, 
monotonous existence, and the absence 
of anything to occasion economic de- 
velopment and a large influx of popu- 
lation. 

The economic interests of the place 
have been mainly agricultural, the soil 
not being especially fertile, and there 
has also been some manufacturing. No 
one has amassed wealth, everyone being 
satisfied with a simple livelihood on a 
limited income. All the citizens asso- 
ciate on a basis of social equality, which 
is the consequence of any sharp differen- 
tiation into economic classes. Moreover, 
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the village belongs to that primitive 
stage of economic development marked 
by little subdivision of labor and organi- 
zation of industry, in which each in- 
habitant relies more upon his own labor 
than upon associative effort to provide 
himself with the means of subsistence. 
Little capacity for teamwork is shown, 
and even among the youth of the village 
athletic games calling for teamwork were 
till recently unpopular. The author lays 
stress on the manner in which these 
conditions are supposed to develop indi- 
viduality, and emphasizes the self-reli- 
ance and versatility of the townspeople, 
but in view of the confusion commonly 
attending the use of the word “‘indi- 
vidualism,” it might be better to avoid 
a term which suggests a tendency to 
oppose the will of the individual to that 
of the society. In those matters which 
make for real individualism the indi- 
vidual here is clearly in a relation of 
servile imitation to the social group, 
and one would look long to find a place 
where individual action is more com- 
pletely socialized in the group sense. 
What does need emphasizing is the 
economic system which makes every 
citizen an independent worker though 
at the same time lacking in personal 
force. 

Considered as a scientific study, the 
book is well enough so far as it goes, 
but one cannot help feeling that a more 
thoroughgoing and instructive study 
might have been made of the interest- 
ing facts collected. The economic side 
of the community might have received 
fuller attention. Sociological conclu- 
sions might also have been worked out 
in a manner doing fuller justice to the 
complexities which a subject of this 
kind presents, and treating the subject- 
matter with less of broad generalization 
and with more attention to the func- 
tions of sub-groups and family units. 
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THE BRITISH POST OFFICE 
The History of the British Post Office. By J. C. 
Hemmeon, Ph.D., Assistant Professor of Economics 
inMcGill University. v. 7, Harvard Economic 
Studies. Harvard University, Cambridge. Pp. 

239 + 17 (appendix) + 5 (index). ($2.00 net.) 
HIS carefully executed history of 
the Britishpost-office is mainly 
a collection of facts. The author surely 
cannot be accused of partisanship, for 
he advances few sweeping generaliza- 
tions and draws few conclusions save 
those that appear inevitable. In the 
first four chapters he treats the subject 
by periods, down to contemporary times, 
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and the remaining chapters deal with 
special topics. The transportation of 
the mails having resulted in a substan. - 
tial profit, there is really no room for 
the question whether government owner. 
ship has been advantageous to the coun. 
try or the reverse. With regard to the 
telegraph and telephone enterprises, j 
there is more chance for a difference of 
opinion. The writer’s judgment as re. 
gards mistakes of policy is likely to be 
accepted as sound. This survey should 
assist our own country to profit by 
British experience. 
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Baseball. ‘Baseball and the Law.” By L. 
A. Wilder. 19 Case and Comment 151 (Aug.). 

“Coming to the adjudications on matters per- 
taining to baseball, it is found that, with a few 
exceptions, the decisions involve either the con- 
tract relation of club and player, or the applica- 
tion of the nuisance or Sunday laws to baseball. 
As early as 1882 a case involving the former 
matter came before the United States circuit 
court for the western district of Pennsylvania, 
wherein it was held that a baseball player who 
had signed an agreement to execute, between 
certain future dates, a formal contract to play 
baseball for a certain club during its season, 
could not, by a bill in equity, be compelled to 
execute the formal contract, or enjoined from 
contracting with or playing for another club. 
Alleghany Baseball Club v. Bennett, 14 Fed. 257.” 


Biography. ‘Henry Erskine.” By J. A. 
Lovat Fraser. 24 Juridical Review 51 (June). 


“Romilly, the Law Reformer.” From the 
Law Times (London). 46 American Law Review 
558 (July—Aug.). 

Corporations. ‘‘Commercial Registration in 
Japan.” By John Gadsby. 28 Law Quarterly 
Review 305 (July). 

Criminal Law. ‘The Immigrant in the New 
York County Criminal Courts.’’ By Robert 
Ferrari. 3 Journal of Criminal Law and Crimi- 
nology 194 (July). 

“‘My suggestions? First, Public Defenders, 
who will much better represent defendants, both 
because they would be more competent than 
defenders now are and because of their capacity 
as public officers to be of invaluable service in 
setting the power of the County in motion to 
aid defendants in the collection of evidence, 
and with witnesses. Second: Larger staffsof Dis- 
trict Attorneys and of Public Defenders. Third: 
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Public Prosecutors and Public Defenders who 
understand the languages of the ple who are 
brought before the courts. Fourth: Interpreters 
Fifth: More and better judges.” 


See Criminology. 

Criminal Procedure. ‘Procedure in Crimi- 
nal Courts.” By William N. Gemmill, Judge 
of Chicago Municipal Court. 3 Journal of 
Criminal Law and Criminology 175 (July). 


“Such legislation is urged as will effectuate 
the following changes in the criminal laws of this 
state: — 

“First: The abolition of the grand jury. 

“Second: The designation of certain appellate 
courts as courts for criminal appeals whose duty 
it shall be to remain in continuous session un 
all appeals are disposed of. 

“Third: Instructions to juries should be oral 
and exceptions should be allowed only when 
objection is made and exception taken before 
the jury has retired from the bar. 

“Fourth: Some method should be provided 
by which the original record of the trial court 
may be transferred at once to the court 
criminal appeals. 

“Fifth: All courts of criminal appeals should 
have the right to summon and hear the evidence 
of additional witnesses, when newly discov 
evidence is urged as the ground of appeal. 

“Sixth: Courts of criminal appeals should 
have the right to compel the presence of appellant 
and his counsel upon the call of the calendar, to 
examine appellant under oath if desired and to 
require his counsel to state the points relied 
upon to sustain the appeal. 


“Seventh: Such courts of appeal should at- 
nounce in court at the close of the hearing, 
they choose to do so, their decision and 
reasons which led to it. Such reasons so stated 
should be taken down in shorthand and whes 
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afterwards revised by the court, filed as the 
written opinion of the court. 

“Eighth: Opinions should be very short. 

“Ninth: The distinction between felonies and 
misdemeanors should be abolished. 

“Tenth: Section 279 of Chapter 38 defining 
infamous crimes should be repealed. 

“Eleventh: The line between petit and grand 
larcency should be raised from fifteen dollars to 
one hundred dollars.” 

See Criminal Law. 


Criminal Statistics. ‘The Unit in Criminal 
Statistics.” By Louis N. Robinson. 3 Journal 
of Crinimal Law and Criminology 245 (July). 


“The three units are: (1) the affair or case, 
(2) the infraction of the law, (3) the delinquent’ 
These units yield somewhat similar results and 
the casual observer ofttimes sees no difference 
among them. ... Perhaps the best scheme is 
the one that Italy is now following out, which 
is to use all three of the units. Certainly the 
information which they individually yield is 
not the same and there is no question but that 
we need it all.” 


Criminology. ‘‘A Contribution to the Catam- 
nestic Study of the Juvenile Offender.” By 
Bernard Glueck, M.D. 3 Journal of Criminal 
Law and Criminology 220 (July). 


“It is my opinion that these (pyschopathic) 
individuals forming as they do a distinct species 
of humanity, shall be ted into colonies 
especially designed for them, where under proper 
medical supervision they should be made to 
earn their existence by means of some useful 
occupation. It is very obvious that an indeter- 
minate sentence is the only rational way of 
approach to this problem and this should be 
supplemented by the vesting of the parole power 
in the hands of a board composed not exclu- 
sively of members of the legal profession, but 
largely of physicians and particularly those 
trained in psychopathology.” 

See Criminal Law, Criminal Statistics. 


Dred Scott Case. ‘‘The Dred Scott Case in 
the Light of Later Events.”” By Morris M. Cohn. 
46 American Law Review 548 (July—Aug.). 


. “The decision in the Dred Scott case was sound 
in principle. When the tumult of anger and 
outrage engendered by the slavery question 
had passed away, and judges were confronted 
with the principles announced by that decision, 
they did not disregard it. The tribute which 
Mr. Justice aoe Be the Slaughter House cases) 
paid to the ruling, that as to property rights the 
ion was impregnable, shows that there was 
lasting quality in that decision, which, when 
occasion should compel, would come out.”’ 


Equity. See Legal History, Trusts. 
Federal and State Powers. See Dred Scott 
case, 


General Jurisprudence. See Legal Encyclo- 
pedia, Trusts. 
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Government. ‘Constitutional Morality. 
By William D. Guthrie. North American Review, 
v. 196, p. 154 (Aug.). 


A paper read before the Pennsylvania Bar 
Association at its annual meeting last June. 

“The truth is that our constitutions, national 
and state, do not stand in the way of any fair 
and just exercise of what is called the police 
power; that they do not prevent reasonable 
regulations tending to protect the health of the 
community; and that they certainly do not 
oe the enactment of proper and reasonable 
actory. Acts or proper and reasonable work- 
men’s compensation Acts. The trouble mostly 
is that the statutes which the courts are com- 
pelled to set aside are crudely and hastily drawn 
and are inherently unreasonable, unfair, and 
unjust.” 


“The Judicial Method of Making and Un- 
making Laws.” By W. A. Coutts. 75 Central 
Law Journal 54 (July 19). 


“To attack an act of Con or of a state 
legislature as void, should always be regarded 
as a serious undertaking, but when the act 
represents the matured and deliberate expres- 
sion of popular opinion, to attack it is very 
much like attacking the principle of popular 
government itself’ 


“Legislative Sovereignty.” By James Scott. 24 
Juridical Review 31 (June). 


“The inter-relation of the component parts of 
the Parliament of the Realm is undergoing 
change to a certain extent, but at the most it is 
merely a slight shifting of the centre of gravity. 
The stability of the ultimate sovereignty is not 
shaken, but its will may, as a result of the con- 
stitutional change, be more accurately or 
promptly reflected.” 


Immigration. See Criminal Law. 


International Arbitration. ‘The Hague 
Court — Its Functions and History.” By Jack- 
son H. Ralston. 46 American Law Review 517 
(July—Aug.). 


“Review, for a moment, the principles in- 
volved in the causes decided by the Hague 
Court. Questions of boundary have been 
settled, as in the Grisbadarna case. Interpreta- 
tions of treaties have been given affecting national 
rights and national susceptibilities, as in the 
Venezuelan Preferential, the Japanese House 
Tax, the Muscat and the North Atlantic Fisheries 
cases. National insults have been resolved into 
their true unimportance, as in the Casablanca 
case. The effect of arbitral awards has been 
discussed and the limitations of powers of arbi- 
trators considered, as in the Prous Fund case 
and the Orinoco case. Rules of action and con- 
trol over industries have been furnished or pro- 
vided for, as in the North Atlantic Fisheries case 
Extent of national rights over subjects found 
within foreign jurisdictions was given considera- 
tion in the Savarkar case, and in a way in the 
Casablanca case. When England and Russi 
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stood ready to let loose upon each other the 
dogs of [war in the Hull incident], the Hague 
Convention furnished an instrumentality for 
the fair and careful examination of the facts, 
and led to reparation, so far as reparation was 
possible, for the injurious act of Russia.” 


International Law. See Panama Canal. 

Inventions. See Literary and Artistic Prop- 
erty. 

Juvenile Delinquency. See Criminology. 

Law Reporting. ‘The Revised Reports.” 
By A. E. Randall. 28 Law Quarterly Review 276 


(July). 

“The publication of the Revised Reports has 
led to one result for which the profession has 
every reason to be thankful, and that is that a 
sufficient law library can be purchased for a 
reasonable sum of money. I remember the time 
anterior to 1892, when the eleven volumes of 
Clark’s House of Lords Cases cost £80, and the 
four volumes of Kay and Johnson £16.” 


Legal Classification. See Legal Encyclo- 
pedia. 

Legal Encyclopedia. “A Juristic Survey.” 
By H. J. Randall. 28 Law Quarterly Review 298 
(July). 


“There is a remarkable poverty in English 
legal literature of works dealing with the subject 
of classification at all. Austin certainly recog- 
nized its importance, but only dealt with it in 
the fragmentary lectures that were never pub- 
lished during his lifetime, and most later writers 
are agreed that his system of classification suffers 
from grave defects.... The only modern 
essays of importance are the General Introduc- 
tion to the Encyclopedia of the Laws of England 
by the Editor of this Review, and an appendix 
to Professor Salmond’s Jurisprudence, and both 
suffer from the rather rare defect of excessive 
brevity. 

“We venture to say that a really adequate 
book on the subject, illustrated chiefly from Eng- 
lish and Roman law, as the German encyclo- 
pedias are illustrated from the German Code, 
would fill a very distinct gap in our legal litera- 
ture.” 


Legal History. ‘‘The Reception of Roman 
Law in the Sixteenth Century, IV.”’ By Prof. 
W. S. Holdsworth. 28 Law Quarterly Review 236 
(July). 


In this concluding paper Dr. Holdsworth 
deals particularly with the development of the 
chancery courts, and with their struggle with 
the common law courts for supremacy in which 
struggle the victory was with the common law 
and Parliament. We have received Roman law, 
but only “in small homeopathic doses at differ- 
ent periods, and as when required.”” When re- 
ceived, it has never been continuously developed 
on Roman lines.” 


“Hoke-Day.” By Hugh H. L. Bellot. 28 Law 
Quarterly Review 283 (July). 
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“‘Hoke-Day”’ was the t spring law festival 
of the Pre-Roman British, observed by the 
judges with impressive ceremonial. 


“The Forcible Recaption of Chattels.” By 
C. A. Branston. 28 Law Quarterly Review 2%) 
(July). 

Mainly a study of thirteenth century common 
law principles. 

See Dred Scott Case. 


Literary and Artistic Property.” ‘Con. 
mon Law ‘Property in Notion.’’’ By George E, 
Brand. 1 Bench and Bar n. s. 100 (July). 


Literature. ‘The Law and Lawyers of Bal. 
zac.” By Judge John Marshall Gest. 46 Ameri- 
can Law Review 481 (July—Aug.). 


A notable paper read before the Pennsylvania 
Bar Association. See 23 Green Bag 456. 


Negotiable Instruments. ‘Holder in Due 
Course.”” By A. M. Hamilton. 24 Juridical Re. 
view 41 (June). 


“The question whether an original party toa 
bill or promissory note can be a holder in due 
course recurs through various English cases, 
The point appears to be an evasive one.” 


Panama Canal. Panama Canal Traffic and 
Tolls.” By Professor Emory R. Johnson. North 
American Review, v. 196, p. 174 (Aug.). 


“The ships engaged in the trade of which the 
Panama route has a monopoly will comprise 
the larger share of the canal’s tonnage, but the 
marginal traffic is a prize so well worth com- 
peting for that it should be given careful con 
sideration in fixing the tolls to be charged at 
Panama. The volume of traffic and the com 
mercial usefulness of the canal, as well as the 
revenue obtained from its operation, are depend 
ent upon the transit dues.” 


Pleadings. ‘On the Logical Structure of 
Pleadings.” By Mortimore Sandford. 46 Ameri 
can Law Review 572 (July—Aug.). 


“‘Whenever any remedy or any kind of re 
dress is sought in a court of justice, it is the 
predicate of a syllogism, which must, in some 
shape, be brou ht to the notice of the court; 
and unless relief can be predicated of a right or 
duty, and such right or duty can be made 4 
constituent part of a syllogism recognized at 
law (or in equity, where the jurisdictions are 
separate) as valid, such right or duty as between 
parties does not legally exist. Ubi jus, ii 
remedium. Until the syllogism is constructed, 
neither the court nor the party can proceed it 
that behalf. A contention at law, generally 
and in all its parts, from its commencement to 
its close, is a contention by syllogism, and it 
this fact that gives a meaning to rules which 
otherwise would be unnecessary or be merely 
arbitrary.” 


Procedure. See Criminal Procedure, Plead: 
ings. 
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Recall of Decisions. ‘The Recall of Deci- 
sions: A Fallacy.” By James B. McDonough. 


75 Central Law Journal 35 (July 12). 

“Philosophically considered, the recall of deci- 
sions is unwise because it is the making of a law 
by the exercise of the judicial power in govern- 
ment. Conceding that the people have the 
absolute right to lodge the judicial power where- 
ever they please, yet the experience of all great 
nations teaches that it is unwise to make laws 
by the exercise of the judicial power. No great 
nation has ever existed for long in which the 
judicial power made the laws. Under such a 
system the ruling power soon absorbs every 
other, and despotism follows.” 


See Government. 
Recall of Judges. See Government. 


Taxation. ‘Tax Administration in New 
Jersey.” By John M. Mathews. Journal of 
Political Economy, v. 20, p. 716 (July). 

Trade-Marks. ‘The Constitution and Trade- 
Marks.” By Arthur William Barber. Bulletin 
of United States Trade-Mark Association, v. 8, 
p. 119 (Apr.). 

“Congress can have no power to regulate 
trade-marks, except as a part of its power to 
regulate the traffic in the goods to which those 
marks are attached. Its right to regulate or 
control the use of those marks must begin only 
when the goods to which the marks are attached 
come within its control, that is, when they be- 
come the subject of interstate or foreign com- 
merce, and must cease when those goods pass 
beyond its control, that is, when they cease to 
be the subject of such commerce.” 

Trade Secrets. See Literary and Artistic 
Property. 

Trusts. ‘‘The Place of Trust in Jurispru- 
dence.” By Walter G. Hart. 28 Law Quarterly 
Review 290 (July). 

“Tt seems, then, when we examine the matter, 
that those who maintain that a cestut que trust 
has jus in rem are confuted by their own explana- 
tions of that term; that the view expressed by 
Holland, Langdell, and Maitland is the true 
gospel, namely, that his right ought to be re- 


on as jus in personam, since, although it can 
enforced against a great many people, it 
cannot be enforced against ine. 

“It is therefore submitted that in classifying 
the law or framing an ideal code trust ought 
to be placed, not under the law of property, 
but as Professor Holland places it, under the 
law of obligations and in the same subdivision 
as rights quast ex contractu.”’ 


Uniformity of Laws. ‘The Commission on 
Uniform State Laws— What It Is, What It 
Has Done and What It Needs.” By Walter 
George Smith. 75 Central Law Journal 6 (July 5). 


“Our great difficulty is lack of the necessary 
money to pay the expenses of printing, expert 
fees and for the meetings of committees. A very 
small appropriation by each of the states for 
the traveling expenses of their commissioners 
and a proportion of those of the Conference 
would give us the few thousands of dollars a 
year that we need, but only a very small num- 
ber of the states makes any contribution for any 
of these purposes. Were it not for the generous 
support of a few of the states, especially New 
York, Pennsylvania and Connecticut and of the 
American Bar Association and of certain of the 
State Bar Associations, notably that of New 
York and of Illinois, our work could not have 
been of great significance. 

“Busy members of our profession are giving 
of their time to matters of vital interest to the 
community at large. It would seem that it 
needs but a proper appeal to the different legis- 
latures when in session, by lawyers in each state, 
who know of the value of this effort for unifor- 
mity of legislation, to obtain for our treasury 
the relief it sorely needs.” 

Wagering Contracts. ‘Horse Racing and 
the Courts.” By Almond G. Shepard. 19 Case 
and Comment 176 (Aug.). 

Workmen’s Compensation. ‘“Compensa- 
tion for Accidents to Minor Workmen.” By 
G. D. Valentine. 24 Juridical Review 1 (June). 

“Under the (British) Act of 1897 great hard- 
ship often arose owing to the insufficiency of 
half the average weekly earnings at the time of 


an accident as compensation in a case where a 
minor had received serious injury.” 





Latest Important Cases 


Conspiracy. Can Venue of the Crime be Laid 
atany Place Where an Obert Act was Performed? 
—Effect of Federal Statute on Jurisdiction at 
Common Law. U.S. 

There was a strong dissent in the decision of 
the United States Supreme Court in the cases 
of Hyde v. U.S. (L. ed. adv. sheets p. 793) and 


Brown v. Elliott (L. ed. adv. sheets p. 812), both 
decided June 10. In both cases, dealing with 
crimes of conspiracy to defraud, the majority 
opinion was written by Mr. Justice McKenna, 
with Mr. Justice Holmes dissenting, Justices 
Lurton, Hughes and Lamar concurring in the 
dissent. 
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In the former case, it appeared that the con- 
spiracy originated in California, and the ques- 
tion was whether the Supreme Court of the 
District of Columbia could claim jurisdic- 
tion on the ground that certain of the 
overt acts were committed in the District. 
The court answered this question in the 
affirmative: — 

“It must be said that the cases abound with 
statements that the conspiracy is the ‘gist’ of 
the offense or the ‘gravamen’ of it, and we realize 
the strength of the argument based upon them. 
But we think the argument insists too exactly 
on the ancient law of conspiracy and does not 
give effect to the change made in it by § 5440, 
U. S. Comp. Stat. 1901, p. 3676. It is true that 
the conspiracy — the unlawful combination — 
has been said to be the crime, and that at com- 
mon law it was not necessary to aver or prove 
an overt act; but § 5440 has gone beyond such 
rigid abstraction and prescribes, as necessary 
to the offense, not only the unlawful conspiracy, 
but that one or more of the parties must do an 
‘act to effect’ its object, and provides that when 
such act is done ‘all the parties to such con- 
spiracy’ become liable. Interpreting the provi- 
sion, it was decided in Hyde v. Shine, 199 U. S. 
72, 76, 50 L. ed. 90, 94, 25 Sup. Ct. Rep. 760, 
that an overt act is necessary to complete the 
offense. And so it was said in United States v. 
Hirsch, 100 U. S. 34, 25 L. ed. 540, recognizing 
that while the combination of minds in an 
unlawful purpose was the foundation of the 
offense, an overt act was necessary to complete 
it. It seems like a contradiction to say that a 
thing is necessary to complete another thing, 
and yet that other thing is complete without it. 
It seems like a paradox to say that anything, 
to quote the Solicitor-General, ‘can be a crime 
of which no court can take cognizance.’ The 
conspiracy, therefore, cannot alone constitute 
the offense. It needs the addition of the overt 
act. Such act is something more, therefore, 
than evidence of a conspiracy. It constitutes 
the execution or part execution of the con- 
spiracy, and all incur guilt by it, or rather com- 
plete their guilt by it, consummating a crime 
by it cognizable then by the judicial tribunals, 
such tribunals only then acquiring jurisdiction.” 

Mr. Justice Holmes, dissenting, said: — 

‘When a man is said to be constructively 
present where the consequences of an act done 
elsewhere are felt, it is meant that for some 
special purpose he will be treated as he would 
have been treated if he had been present, although 
he was not... . 

“Obviously the use of this fiction or form 
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of words must not be pushed to such a point 
in the administration of the national law as to 
transgress the requirement of the Constitution 
that the trial of crimes shall be held in the state 
and district where the crimes shall have beeg 
committed. Art. 3, §2, cl. 3. Amendments, 
art. 6. With the country extending from ocean 
to ocean, this requirement is even more im. 
portant now than it was a hundred years ago, 
and must be enforced in letter and spirit if we 
are to make impossible hardships amounting 
to grievous wrongs. In the case of conspiracy 
the danger is conspicuously brought out. Every 
overt act done in aid of it, of course, is attributed 
to the conspirators; and if that means that the 
conspiracy is present as such wherever any overt 
act is done, it might be at the choice of the 
government to prosecute in any one of twenty 
states in none of which the conspirators had been, 
And as wherever two or more have united for 
the commission of a crime there is a conspiracy 
the opening to oppression thus made is very 
wide indeed.” 

A similar question of jurisdiction was treated 
in a similar way by Mr. Justice Holmes in his 
dissent in Brown v. Elliott. 

Criminal Insanity. Thaw Still Insane. 

N. Y. 

Harry K. Thaw, in the eyes of the law, is still 
insane and must remain in the asylum where 
he was placed on February 1, 1908, after he had 
killed Stanford White. Justice Martin J. Keogh 
of the New York Supreme Court on July % 
denied Thaw’s application for freedom. The 
court in dismissing the writ of habea corpus 
took the ground that Thaw’s release would be 
dangerous to public safety. 

Justice Keogh said there would be no useful 
purpose in reviewing the legal history of the 
case. 

“My whole duty is fully performed. when 
I decide the single question presented for deci 
sion, namely —is Harry K. Thaw at present 
sane or insane, and would his release be danger- 
ous to the public peace and safety? 

“Having listened to all the testimony, I am 
of the opinion that Harry K. Thaw is still insane 
and that his discharge would be dangerous to 
the public peace and safety.” 


Criminal Law. Severe Punishments fo 
Habitual Criminals — Constitutionality. U.S. 

The Supreme Court of the United States, has 
recently, in an elaborate opinion by Mr. Jue 
tice Hughes, gone into an extended review d 
the history, policy and constitutionality of law 
providing for the inflicting of severer punish 
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Latest Important Cases 


ment upon habitual criminals. Graham v. West 
Virginia, 224 U. S. 616, 32 Sup. Ct. 583. 

Mr. Justice Hughes says: “The propriety of 
inflicting severer punishment upon old offenders 
has long been recognized in this country and in 
England. They are not punished the second 
time for the earlier offense, but the repetition 
of criminal conduct aggravates their guilt, and 
justifies heavier penalties when they are again 
convicted. Statutes providing for such in- 
creased punishments were enacted in Virginia 
and New York as early as 1796, and in Massa- 
chusetts in 1804; and there have been numerous 
acts of similar import in many states. This 
legislation has uniformly been sustained in the 
state courts.” 

The opinion also shows that this legislation 
by states was sustained by the federal Supreme 
Court in two cases. Moore v. Méssouri, 159 
U. S. 673; McDonald v. Mass., 180 U. S. 311. 


Jurisdiction. See Conspiracy. 


Marriage and Divorce. Limited Powers of 
Dominion of Canada Parliament — Unconsti- 
tutional Laws — Marriages of Catholics by Protes- 
tant Clergyman. British Empire. 

The Judicial Committee of the Privy Council 
decided the Quebec marriage question July 29 
in favor of the Province of Quebec and against 
the recent proposed legislation of the Dominion 
Parliament, which undertook to provide that 
no law or canonical decree or custom of any 
province should have force or effect to invalidate 
any marriage performed by any person author- 
izd to perform any ceremony of marriage by 
the laws of the place of celebration, notwith- 
standing any differences in the religious faith of 
the persons so married, and notwithstanding the 
religion of the person performing the ceremony. 

This proposed legislation, contained in what 
was known as the Lancaster bill, was desired 
by the Dominion Parliament as a means to 
a uniform system of marriage and divorce 
throughout the provinces, and also to prevent 
any interference on the part of any religious 
body with the application of civil law to those 
subjects. The Papal me temere decree, which 
had had influence in the Province of Quebec, 
declared that the marriage of two Catholics or 
ofa Catholic with a Protestant must be per- 
formed before or with the sanction of the 
Catholic parish priest. 

The Lord Chancellor in giving judgment 
said that the proposed bill, the Lancaster bill, 
would be unconstitutional, as beyond the powers 
of the Dominion Parliament. The Canadian 
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Parliament was declared to be without power to 
act in such a case without concurrent legislation 
by the province or provinces concerned. The 
Privy Council followed the ruling of the Supreme 
Court of Canada. 

The question in this case was similar to that 
which the Supreme Court has to face in con- 
struing the distribution of powers between the 
federal Government and the states in our own 
Constitution. In the division of legislative 
functions made by the British North America 
Act, marriage and divorce are assigned to the 
exclusive authority of the federal Parliament, 
and the solemnization of marriage and civil 
rights in the several Provinces to the exclusive 
authority of the provincial legislature. The 
Judicial Commiteee, following the Supreme 
Court of the Dominion, upheld the objections 
of the Provinces and declared the Bill u/tra vires. 
We would say, in the event of a similar decision 
in the United States, that strict construction 
and state rights had triumphed over liberal 
construction and federal sovereignty. 

The Canadian court, however, while it denied 
the right to the Dominion Parliament to legis- 
late, at the same time upheld a lower court 
decision that a marriage of two Catholics by a 
Protestant clergyman, or a marriage of a Catho- 
lic and a Protestant under the same conditions, 
was valid in the province of Quebec. In the 
lower court Judge Charbonneau refused to 
annul a marriage in accordance with a decision 
of the archbishop’s court, on the ground that it 
had been performed between two Catholics by 
a Protestant minister. In the eye of the law, 
Judge Charbonneau declared, the clergyman 
acted as a civil officer, one authorized to keep 
registers of marriages. A marriage performed 
by a clergyman was really teo ceremonies, one 
—the registering of the marriage, etc. — civil; 
the other religious. It was the civil ceremony 
alone that the law was concerned with. This 
view the Supreme Court of Canada affirmed. 


Race Distinctions. Arizona Segregation Act 
Sustained. Ariz. 

By reversing the decision of the lower courts 
in the case of S. A. Bayless, negro, against the 
Phoenix Board of Education, the Supreme Court 
of Arizona on July 16 upheld the constitutionality 
of the recently enacted state law to segregate 
negroes from white children in the public 
schools. In his suit, Bayless contended that 
under the Constitution of the United States, his 
children had the right to attend school with 
white children. 





POUCIR URS EN LOE LUO 


52 > 


THE PANAMA CANAL AND NA- 
TIONAL SECURITY 


HE Monroe Doctrine has now an 

uncertain status in the realm of 
international law. While it cannot be 
said to have been expressly repudiated 
by the Powers, and it would therefore 
be erroneous to declare it absolutely 
without validity, neither can it be said 
to have received that sanction of gen- 
eral assent from which all principles 
of international law derive their force 
and authority. 

This indefinite condition cannot con- 
tinue forever. Questions must arise in- 
volving the interpretation of the Mon- 
roe Doctrine, and even though such 
questions fail to reach the Hague tri- 
bunal and are settled by diplomacy, the 
acquiesence of other nations, if it is 
accorded, cannot fail to strengthen the 
Doctrine in its purely juridical aspect 
in a manner that will make it more 
binding upon the Powers. It is thus 
within the bounds of. possibility that 
the Monroe Doctrine may come to be 
recognized as a valid rule of inter- 
national equity long before it is formu- 
lated by treaty or otherwise as a definite 
principle of law. 

The adoption of the Monroe Doctrine 
by general consent will depend chiefly 
upon the reasonableness of the inter- 
pretation the United States places upon 
it. Originally designed to enable this 
country to avoid entanglement or col- 
lision with European powers, and to 
justify measures of national security 


rather than of aggression, a defensive 
rather than an offensive Doctrine, it 
can consistently be interpreted only in 
a liberal spirit, with full recognition of 
the rights of other nations. Only under 
this liberal interpretation can we hope to 
realize the benefits contemplated by the 
statesmen who formulated the Doctrine, 
For a less reasonable and liberal inter. 
pretation would compel a policy which 
could be successfully maintained only 
by means of those costly armaments and 
burdensome European alliances which 
the Doctrine sought to avoid. 

The opening of the Panama canal 
cannot fail to bring up questions of the 
greatest importance, on the wise solu- 
tion of which will depend the peace of 
the world and in which the existence of 
the Monroe Doctrine itself may hk 
involved. Those who favor too rigor 
ous a construction of the Doctrine may 
easily precipitate a situation leading to 
its being challenged by the leading 
Powers, and challenged successfully. It 
is only too easy for statesmen impelled 
by an inordinate zeal to promote Amer: 
can commerce, to force our country to 
take up a position entailing the mainte 
nance of costly armaments and offering 
a constant menace to our national wel: 
being. On the contrary a moderate 
application of the Doctrine, in harmony 
with the spirit of its framers cannot 
fail to command the approval of other 
nations and to strengthen not only the 
Doctrine itself, but through it our owt 
position as a world power. 

By the Hay-Pauncefote treaty W 
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bound ourselves to police the canal and 
to keep it open on a basis of equality 
to all the nations observing its neu- 
trality. From this position it is not in 
our power to recede. We cannot dis- 
criminate in favor of American shipping 
by releasing our own vessels from the 
payment of tolls, though there is 
nothing to prevent the maintenance of 
maximum and minimum tolls to put 
unsubsidized shipping on an equality 
with the shipping of subsidizing coun- 
tries. So clearly is the character of the 
canal as an international waterway de- 
termined by the Hay-Pauncefote treaty, 
that it is astonishing to find the proposal 
that it be treated as a “domestic canal” 
seriously advanced. It is one thing to 
urge fortification of the canal in order 
that it may adequately be policed, and 
another to urge that it be fortified on 
account of its strategical importance, 
to maintain our military supremacy in 
the Western hemisphere. There is 
nothing in the Monroe Doctrine, soundly 
construed, which justifies the ex- 
ploitation of the canal for military 
objects. 

The precedent of the Suez Canal 
Convention would doubtless justify the 
United States in demanding that it 
have undisputed command of the ap- 
proaches of the canal, so far as police 
protection may make it necessary. On 
this ground, a claim of the right to pre- 
vent any foreign power from getting a 
foothold in Magdalena Bay, for example, 
might receive favorable consideration 
from the Hague court, and the rights 
conferred on this nation by the Hay- 
Pauncefote treaty might in that event 
strengthen the Monroe Doctrine pro 
lanto. On the other hand, the exclusion 
of a foreign company from establishing 
itself in Magdalena Bay for legitimate 
trading purposes could with propriety be 
condemned by the other Powers as an 


unreasonable act, and would be one of 
the very things that would endanger the 
Monroe Doctrine. 

The obligations which this country 
assumed when it undertook to police 
the canal did not place this nation in a 
position inviting collision with other 
Powers or entailing any serious burden 
on our Government. If we remember 
that we are in the Isthmus of Panama 
for purposes of police rather than for 
purposes of exploitation, it will be in our 
power to give the world an example of 
the peaceable and beneficent activity 
of a great nation whose policy in Central 
and South America is not determined 
by love of conquest, and the indirect 
consequence of this kind of activity 
cannot fail to be a strengthening of the 
Monroe Doctrine as a legitimate policy 
of national defense. We shall reap the 
fruits of that policy in the readier 
admission by the nations of both hemi- 
spheres, of all reasonable claims based 
upon that Doctrine in the growing 
authority of the Doctrine as a principle 
of international law, and in the increased 
possibility of the settlement of contro- 
versies by arbitration and diplomacy 
rather than by resort to arms. If the 
Monroe Doctrine cannot be so applied 
as to relieve the United States of the 
burden of maintaining costly armaments, 
it is difficult to see how it can longer be 
of much practical use to us. 


OUR UNDERPAID JUDICIARY 


HAT a judge of the Supreme Court 

of the United States should die 
without having been able on the salary 
he receives to make adequate provision 
for his family is not merely painful, it is 
scandalous. If Congress is not dis- 
posed to alter this most unjust situation, 
certainly the bar cannot be accused of 
a failure to perceive the duty of the 
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community to pay for what it gets. The 
subscription which has been started on 
the initiative of Mr. Joseph H. Choate 
and others for the relief of the widow 
and daughters if the late Justice Harlan 
can count on generous support from 
the bar at least. 


WHAT HE WANTED TO KNOW 


N a certain case tried in Missouri 
where the charge was theft of a 
watch, the evidence was most conflict- 
ing, and, as the jury retired, the judge 
observed that he would be glad to assist 
in the adjustment of any difficulties 
that might present themselves to the 
mind of the jury. 

All but one of the jurors had filed out 
of the box. There was on the expres- 
sion of the one who remained an expres- 
sion betokening the extremest perplexity. 

Observing this hesitancy, his Honor 
said: ‘Is there any question you'd like 
to ask me?” 

At this the twelfth juror’s face bright- 
ened. “Yes, your Honor,’ was his 
eager response. “I’d be awful glad if 
you’d tell me whether the prisoner really 
stole the watch.” 


TWO COURT INCIDENTS IN SPO- 
KANE 


CORRESPONDENT kindly in- 

forms us of two incidents which 
occurred recently in the courts of Spo- 
kane. 

Judge Henry L. Kennan of the Su- 
perior Court for Spokane County is 
somewhat noted for his repartee. A 
short time ago a young lawyer argued a 
motion before him. The judge was 
making his ruling and it appeared to be 
against the contention of the young law- 
yer. “If your honor please,” he inter- 
rupted, ‘I do not like to argue with the 
court, but—” “Well, you can stop 
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any time you like,” the judge replied, 
The argument thereupon closed. 

A man engaged in painting a paper 
mill received an injury by reason of 
falling off a scaffold. Suit for damages 
was brought against the mill. The 
plaintiff relied upon the doctrine of } 
res ipsa loguitur. An extended argument 
was made on the applicability of the 
doctrine to the case. The manager of 
the mill patiently listened to the argu. 
ments. He knew nothing about res ipsa 
loquitur. It was a strange phrase to him, 
After the jury brought in a verdict for 
$30,000 he gravely remarked: ‘“‘Well, | 
do not know what this thing is that you 
lawyers have been talking so much 
about. It sounds like ’Liz slipt in the 
slop bucket,’ but it is hell on paper 
mills.” 


LAWYERS’ PUNS 


HERE have been many lawyem 

who were fond of punning. |s 
the trial of a mercantile case before an 
Irish judge, one of the counsel used a 
common phrase of the streets “flying 
kites.” 

‘What do you mean, sir?”’ asked the 
judge. “I recollect flying kites when 
I was a boy.” 

“Oh, my Lord,” answered the law- 
yer, ‘the difference is very great. The 
wind raised those kites your lordship 
speaks of, but our kites are intended to 
‘raise the wind.’ ” 

A person named Day was on trial for 
burglary. His counsel wittily suggested 
that a burglary could not be committed 
by Day. He was, however, convicted. 
Judge King, who sat on the bend 
with Judge Knight, said: — 

“Prisoner, though your crime wa 
committed by Day, you shall be set 
tenced by Knight.” 

Thereupon Judge Knight sent the 
man to prison for several years. 
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An English judge named Day was not 
noted for the clearness of his intellect. 
“If a cause were tried before Day it 
would be tried in the dark.” 


JUDICIAL CREDIT 
N trying to collect a small claim 
recently in a distant state, the 
Green Bag received the following report 
from its local correspondent : — 

“This man is county judge here but 
is absolutely worthless for his debts. 
The saloon element keeps him in office 
to serve their interests. He owes every- 
body who will credit him. I therefore 
return claim.” 

P. S.— County judges reading this 
will please not think we mean anything 
personal. 


A STRANGER IN THE SUPREME 
COURT 

“FT°HE apparel oft proclaims the 
man,” said Polonius. He was 

judicious in not substituting always for 

“oft.” For, not unfrequently, it has 

been found that the finest bird is not 

the one that wears the finest feathers. 

Years ago, the staid citizens of Wash- 
ington were astonished one morning at 
the appearance of a strange figure in 
their streets. He was dressed in an old 
pair of corduroys, ripped at the ankle 
for convenience in rolling up, a drab 
overcoat much the worse for wear and 
furnished with several capes, hung at 
his heels. Worn-out, untied, unbuckled 
shoes, and a queer-looking old hat com- 
pleted his costume. 

Solemnly he stalked through the 
streets, six feet in height, leading a little 
black, rough-haired filly, her tail matted 
with burs. A pair of small saddle-bags 
hung over the saddle, in which were 
stuffed papers, and gingerbread, and 
cheese. Stopping at an obscure tavern, 
he put up his mare and relieved himself 


of his big coat. Into one of the pockets 
of a short gray linsey roundabout he 
stuffed some bread and cheese, and into 
the other a bundle of law-papers, tied 
with a yarn string. 

Inquiring the way to the Supreme 
Court, he walked forth, the wonder of 
the negroes and idle boys. Arriving 
at the court, he sauntered within the 
bar, took a seat, and began munching 
bread and cheese. The lawyers and 
spectators smiled at the awkward coun- 
tryman on his first visit to the capital. 

Soon a case was called which seemed 
to interest the countryman. It in- 
volved the title to a large tract of land 
lying in the “Green River country” of 
Kentucky. 

A Mr. Taylor of Virginia, a leading 
lawyer, began his argument by a state- 
ment of facts. All at once the country- 
man stopped munching, and tapping the 
counsel on the back, corrected one of 
his “facts.” 

The lawyer paused, frowned at the 
busybody, and continued. The country- 
man resumed his munching, and in a 
few minutes again corrected the counsel. 
“I beg the court to protect me from 
the impertinence of that person,” said 
Taylor, with much irritation. 

Taylor finished his argument, an able 
one, and then, to the amazement of the 
judges, the bar, and the spectators, the 
stranger rose to reply. His manner was 
wholly changed. He stood as if he had 
practised in that Court all his profes- 
sional life. His argument was so clear 
and forcible, and his reply to the oppo- 
sition so masterly, that the Court and 
bar looked as if they doubted their eyes 
and ears. 

Mr. Taylor seemed paralyzed. The 
perspiration rolled from his brow. The 
rustic he had sneered at seemed a legal 
giant. Everyone asked, ‘‘Who is he?” 

It was Joe Daviess, one of the best 
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lawyers and most eloquent orators of 
Kentucky, as eccentric as he was gifted. 
Scarcely one present knew him person- 
ally, but all had heard of his brilliant 
qualities. 


BISMARCK ON ELOQUENCE 


ISMARCK was no orator. His 
speech was simple and plain. He 
thought that the gift of eloquence did a 
great deal of mischief, both in the courts 
and in Parliament. He used to tell a 
story to illustrate what he deemed the 
distracting effect of eloquence. Frederick 
William I., the despotic king who pub- 
licly whipped his son, subsequently 
Frederick the Great, once listened to 
the pleadings of two lawyers. After 
the first one had finished his speech, the 
King, greatly moved by the advocate’s 
eloquence, exclaimed : — 

“This fellow is in the right!” 

The second lawyer then spoke, and 
with such effect that the King said, 
“This mans has the right of it!” 

Then, recalling that he had contra- 
dicted himself, he fell into a furious 
passion and sent both orators to jail! 


SUSPICIOUS CIRCUMSTANCES 


NY competent lawyer can tell one 

that it is a good rule never to tell 
more than one knows. Not so long 
ago there was afforded in England an 
instance wherein a lawyer carried the 
rule to an extreme. 

One of the agents in a Midland Revi- 
sion Court objected to a person whose 
name was on the register, on the ground 
that he was dead. The revision attor- 
ney declined to accept the assurance, 
however, and demanded conclusive testi- 
mony on this point. 

The agent on the other side arose 
and gave corroborative evidence as to 
the decease of the man in question. 
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“But,” persisted the barrister, “how 
do you know the man is dead?” 

“I don’t know,’ was the response, 
“It’s very difficult to prove.” 

““As I suspected,” returned the bar. 
rister. ‘You don’t know whether he is 
dead or not.” 

“I was saying, sir,’’ continued the 
witness, with the utmost gravity, ‘‘that 
I don’t know whether he is dead or 
not; but I do know this: they buried 
him about a month ago on suspicion.” 


PREJUDICED 


OT exactly the right word, but a 

most impressive one, was that 

used by a dilatory witness, brought by | 

the sheriff before a district judge in | 
Pennsylvania. 

“What reason, madam,” said the 
judge, severely, “have you for not obey- 
ing the summons of the court?” 

“T ai’t got none, Mr. Judge, only we 
have smallpox down at our house, and 
I thought you might be kinder preju- 
diced against it.” 

The judge was “kinder prejudiced,” 
and the spectators appeared to be even 
more so, judging by the rapidity with 
which the court-room was_ thereupon 
emptied. 


A LEGAL NAPOLEON 


HE following, minus the name of 
the lawyer and of his town, is 2 
letterhead put out by an Iowa legal 
light: 
“Love not sleep, lest thou come 
to poverty.” — Judge Solomon. 


Lawyer. 
Office over FIRST NATIONAL BANK 
Am the red-headed, smooth-faced, freckle 
wounded Legal Napoleon, always in the stirrups. 
Practice in every court on earth except that of 
Judge Lynch. Quick as a hippopotamus and 
gentle as a sunstroke. Refer to my friends and 
likewise to my enemies. 
“Fees are the sinews of war.” 
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USELESS BUT ENTERTAINING 


Willie. — ‘‘Was Jonah a high-priced lawyer, 
? 
rather. — “What a question! Why?” 
Willie. —‘‘It seems the whale couldn’t re- 
tain him.” 
— Boston Transcript. 


In an Ohio case the judge had sentenced the 


prisoner, convicted of murder in the second 
degree, to thirty years’ imprisonment. 

Counsel jumped up with the cry: “But, your 
Honor, my client is an aged man. He won't 
live thirty years.” 

“In that case,” responded the judge, imper- 
turbably, “I’ll shorten his sentence to life im- 
prisonment, if you prefer it.” 





The Legal W orld 


Monthly Analysis of Leading Legal Events 

The month seems to have offered few 
significant developments outside the 
field of party politics, in which too great 
importance must not be attributed the 
views expressed by political leaders. If 
however it is proper to assume that 
political speeches represent the actual 
attitude of political parties, it may be 
inferred from the moderate tone of 
Mr. Wilson’s nomination speech on 
political questions such as those of the 
initiative, referendum, and recall, to 
which topics scant attention was given, 
that most of the obstructive political 
radicalism from now on will be sup- 
plied by the National Progressive party. 
The questions of the recall of judges 
and of judicial decisions are giving 
lawyers throughout the country more 
profound concern than the social or 
economic proposals of the Democratic 
and Progressive platforms. Just how 
much support Mr. Roosevelt may be able 
to count on, for his proposal that the 
people be given the right to overturn 
court decisions, remains to be seen. 
Apart from political speechmaking, it is 
pretty safe to say that there are few 
evidences of definite leanings toward the 
recall. The bar of the country con- 
tinues, however, to denounce the re- 


call with undiminished zeal even though 
few forceful protagonists of it come for- 
ward. 

The work of Congress as it approaches 
the close of the session affords little occa- 
sion for congratulation. We seem to be 
no nearer than we were some time ago to 
an unqualified acceptance of the sound- 
ness of the interpretation of the Hay- 
Pauncefote treaty advocated by Sena- 
tor Root, or to a positive determina- 
tion that the Commerce Court shall not 
be abolished. The failure of the Stan- 
ley Committee to agree on a broad, 
constructive scheme for the regulation 
of monopoly is likewise unfortunate. 

Judiciary reform has received an im- 
petus in Ohio in view of the endorse- 
ment of the Ohio State Bar Association, 
and the constitutional amendment to 
be voted on by the people this fall will 
have an influential backing. By re- 
lieving the Supreme Court, it will if 
passed accomplish much for the removal 
of the law’s delays. 


New and Proposed Legislation. 


Announcement is made of the appoint- 
ment of a special committee by the 
American Bar Association to propose 
legislation to Congress for an increase 
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in the salaries of federal judges. The 
committee is composed of Edward A. 
Sumner of New York, Jacob M. Dickin- 
son of Tennessee, former Secretary of 
War George R. Peck of Chicago, John 
Hinckley of Baltimore and Chapin 
Brown of Washington. 





The Coal Mines act went into effect 
in Great Britain July 1, its purpose being 
to increase the safety of miners. It 
provides for daily personal supervision 
of mine by the managers, government 
inspection, certification of firemen who 
are found qualified to make accurate 
tests of the air of a mine, compulsory 
ventilating precautions, and other safe- 
guards. 





Senator La Follette offered a resolution 
in the United States Senate Aug. 5 
which proposed a radical change in the 
method of amending the Constitution 
of the United States. By its terms a 
majority of the two Houses of Con- 
gress, or ten States, acting through 
their Legislatures or through popular 
vote, would have authority to propose 
amendments. An amendment to be 
adopted must be approved by a “‘major- 
ity of the electors in a majority of the 
States,” and “a majority of all elec- 
tors,”” voting on the question. 





The new, British Copyright Act (1 and 
2 Geo. V., ch. 46) went into effect July 1. 
It makes registration at Stationers Hall 
no longer necessary, a copyright run- 
ning from the time of the making of any 
work, whether published or not. A 
uniform term, of life and fifty years, is 
established for all literary and artistic 
productions, even architectural works 
receiving this protection. The ‘“‘com- 
pulsory license” principle is introduced 
by the provision that during the second 
half of the fifty-year term any person 
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may reproduce a work without consent, 
on payment of a small fixed royalty, 
Rights of performance and reproduction 
are merged in the author’s copyright, 
the provision being especially advan. 
tageous to musical composers. 





The British Insurance Act 


The British National Insurance Act, 
which went into effect July 15, provides 
for government relief to persons sick or 
out of employment, and is probably the 
most visionary and advanced piece of 
social legislation which has ever been 
adopted in Great Britain or the United 
States. The six benefit provisions apply 
to every working person between the 
ages of 16 and 70 in Great Britain and 
Ireland who earns not more than $800 
yearly, with certain exceptions, and thus 
places the bruden of caring for many 
million persons on the state. Employers 
must even insure their domestic ser- 
vants. Theinsured are given the advan- 
tages of free medical attendance, hospital 
treatment, and relief in special estab- 
lishments in the case of consumption. 

The burden of this insurance is borne 
chiefly by the employer, but partly by 
by employee. The employer of every 
workman who receives an ordinary wage 
must pay 14 cents daily to the general 
fund, deducting 8 cents from the wages. 
The state also contributes, paying 4 
cents toward every 18 cents expended 
on benefits and the administration of 
benefits. If the workman earns less 
than an ordinary wage, the employer 
must pay in larger proportion, and must 
also pay in larger proportion in the case 
of women employees. The sickness bene- 
fit for men is $2.40 a week for 26 weeks, 
to which a disablement benefit of $1.40 
is added so long as the person is still 
incapable of work. The benefits are 
distributed by approved societies, and 
everyone to get full the benefits of 
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insurance must join a society. Those 
who do not join are mere ‘deposit con- 
tributors,” entitled to draw relief only 
on the basis of their actual contributions 
to the general fund. 

In addition to insurance against sick- 
ness, a system of insurance against em- 
ployment is also provided. For the 
present it will apply only to seven 
enumerated trades, but the Board of 
Trade has the power to add others from 
time to time. The unemployment in- 
surance fund will be raised by weekly 
contributions from employer and em- 
ployee of five cents each for each period 
of a week or less. The state contribu- 
tion to the fund will be one-third of the 
total contributions from workmen and 
employers. No contribution is required 
while the workman is unemployed for 
any cause. The benefits provided con- 
sist of weekly payments to the workmen 
while unemployed of $1.75 a week up 
to a maximum of fifteen weeks in any 
twelve months. A workman will not 
receive this benefit if he has been em- 
ployed in an insured trade for less than 
twenty-six weeks in the last five years, 
or if he is capable of work and able to 
get it. Nor will he receive benefit if 
he has lost employment through a strike 
or lockout or through misconduct, or 
has voluntarily thrown up his job with- 
out just cause, or is in receipt of sickness 
benefit. 





The Stanley Report 

The Stanley Committee which inves- 
tigated the affairs of the United States 
Steel Corporation submitted its report 
to the House of Representatives Aug. 2. 
In addition to the regular report of the 
Committee, signed by the Democratic 
members, four dissenting reports were 
filed. 

The majority report disapproves of the 
proposed control of corporations by the 
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federal Government as “‘semi-socialistic”’ 
and unconstitutional, and urges the 
remedies of publicity, strict enforcement 
of the laws, and examination of corporate 
affairs by the Bureau of Corporations. 
The interesting statement is made that 
the enormous earnings of the Steel Cor- 
poration are due not to its superior eco- 
nomic efficiency, but to its ownership of 
ore reserves out of all proportion to its 
requirements and to its control and 
operation of common carriers and ter- 
minals from which it secures an inequi- 
table division of rates. 

The legislation proposed is in the 
form of three bills. The first bill, com- 
monly known as the Brandeis bill, would 
give an injured party the right to insti- 
tute suit to prevent the organization 
of a combination in restraint of trade. 
It also transfers the burden of proof 
to the defendant, to show that its re- 
straint of trade is “‘reasonable,”’ in view 
of a presumption that every corporation 
controlling more than 30 per cent of its 
particular line of business is engaged in 
unreasonable restraint of trade. 

The second bill is designed to prevent 
indirect control of common carriers by 
corporations engaged in the manufac- 
tures of railroad cars, rails, or structural 
steel. The third bill is likewise intended 
to hit at the system of interlocking 
directorates and to separate industrial 
and railroad business. 

From this report Representative Little- 
ton dissented with regard to the provi- 
sion fixing the burden of proof on the 
defendant corporation. He also charged 
that the chief bill reported would per- 
petuate the chief fault of the Sherman 
act by dealing with symptoms and 
ignoring the disease. 

A minority report signed by two 
Republican members recommended a 
federal incorporation law, further govern- 
ment regulation, publicity, and gov- 
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ernment fixing of maximum prices in 
accordance with the Gary-Morgan plan. 

Another minority report was signed 
by Representative Young of Michigan, 
adopting some features of the Gardner- 
Danforth minority report just men- 
tioned, but repudiating price-fixing. 

The last of the minority reports, 
signed by Representative Sterling of 
Illinois, dissented from the proposed 
government control and regulation of 
prices. 

Bar Associations. 

American Bar Association. — The 
American Bar Association, holds its 
thirty-fifth annual meeting Aug. 27- 
29 in Milwaukee, has instituted a nation- 
wide movement for more general obser- 
vance of the code of legal ethics and for 
protection of the public against un- 
worthy lawyers. The association is con- 
sidering the advisability of appointing 
grievance committees to hear complaints 
and see to the enforcement of laws pro- 
viding proper remedies for wrongs com- 
mitted by members of the profession. 





Alabama.— A program for the re- 
form of criminal procedure was outlined 
in some detail by Governor Emmet 
O’Neal of Alabama, at the session of the 
Alabama State Bar Association in Mont- 
gomery July 13. Among Governor 
O’Neal’s recommendations, which were 
numerous and valuable, were the fol- 
lowing: (1) That the common law 
powers of the judges be restored; (2) 
that the rule be adopted which now 
exists in England, and which now pre- 
vails in several states of the union, and 
which has been indorsed by the American 
Bar association, which is in substance 
that the legislature shall enact a law 
that no judgment shall be reversed and 
no new trial shall be granted on the 
ground of a misdirection of the jury or 
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other insubstantial error; (3) that the 
practice, both civil and criminal, be 
governed by a legislative practice act, 
as brief as possible, covering the sub. 
stance of procedure and supplemented 
by suitable rulings of the court, the 
courts being clothed with ample power 
to make rules for the orderly and expe. 
ditions dispatch of causes. 





Michigan. — The Michigan State Bar 
Association will hold its annual meeting 
at Saginaw, Mich., Sept. 4-5. The 
matters to be discussed will include 
procedural reform in Michigan and home 
rule for Michigan municipalities. 





New Hampshire. — The annual out- 
ing and meeting of the New Hampshire 
Bar Association will take place at the 
Hotel Wentworth, New Castle, Satur- 
day, Sept. 7. Hon. Herbert Parker, 
former Attorney-General of Massachu- 
setts, who will give the afternoon ad- 
dress. The principal speaker of the 
evening will be Hon. F. M. Parsons of 
New Hampshire. 





Ohio. — At the 33d meeting of the 
Ohio State Bar Association at Cedar 
Point July 9-11, Frank B. Kellogg 
made an address opposing the recall of 
judges. The proposed Peck amendment 
affecting the judiciary, as proposed by 
the recent Ohioconstitutional convention, 
was approved by a vote of 63 to 21, 
and recommended for popular adoption 
at the polls in September. This amend- 
ment provides for a new judicial system 
for the state, limiting the work of the 
Supreme Court and increasing the im- 
portance of the Court of Appeals. De- 
lays appeal will be greatly reduced if it 
becomes effective. The proposed sys- 
tem complies with the rule that each 
suitor is entitled to one trial and to one 


appeal. 
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The constitutional amendment ap- 
proved also provides that ‘‘no law shall 
be held unconstitutional without the 
concurrence of at least all but one of 
the judges” of the supreme court, “‘ex- 
cept in the affirmance of a judgment of 
the court of appeals declaring a law 
unconstitutional and void.’’ Under the 
old constitution a law may be declared 
invalid by a mere majority vote of the 
supreme judges. 

The three-fourths verdict proposal was 
also approved after some debate. 

A resolution was adopted almost un- 
animously disapproving of a proposal 
that no injunction issue id any contro- 
versy between capital and labor, except 
for the actual protection of property 
from injury, and that jury trials be 
provided in contempt cases. 

The three-fourths verdict proposal was 
also approved after some debate. 

A resolution was adopted almost unan- 
imously disapproving of a proposal that 
no injunction issue in any controversy 
between capital and labor, except for 
the actual protection of property from 
injury, and that jury trials be provided 
in contempt cases. 

The annual address was deliveered by 
by President Fred L. Taft of Cleveland. 
The following officers were elected: presi- 
dent, Simeon H. Johnson of Cincinnati; 
secretary, Charles M. Buss of Cleve- 
land; treasurer, C. R. Gilmore of Day- 
ton. 


Miscellaneous 


There have been one hundred and 
fifty-five men put to death in the electric 
chair in New York state since the law 
went into effect some twenty-two years 
ago. Nine men awaited execution of 
sentence during the week of August 12, 
making the total one hundred and sixty- 
four. 
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John Mitchell, vice-president of the 
American Federation of Labor, who with 
President Gompers and Secretary Mor- 
rison was adjudged guilty of contempt 
of court in renewed proceedings several 
weeks ago, was on July 23 sentenced by 
Justice Wright of the Supreme Court 
of the District of Columbia to serve nine 
months in jail. Mitchell’s counsel im- 
mediately noted an appeal. Gompers 
and Morrison, who had both been sen- 
tenced June 25 to one year and nine 
months in jail, had already filed an 


appeal. 





More than 90 per cent of the em- 
ployers of industrial labor in New Jersey 
have virtually subscribed to the provi- 
sions of the elective workmen’s com- 
pensation act now in operation. The 
disfavor of manufacturers, intense when 
the law was in the throes of enactment, 
has been practically eliminated after 
studying the operation for the last 
twelve months. It is said that there 
are now only two large manufacturing 
concerns in the state not operating under 
the provisions of the compensation sched- 
ule of the act. Of these one has a 
compensation rate of its own, in excess, 
in most classes of accidents, of the 
state’s schedule. 





The facilities for arbitration of com- 
mercial disputes furnished by the New 
York Chamber of Commerce, through 
its Committee on Arbitration, of which 
Charles L. Bernheimer is chairman, are 
open to every business man in this 
country, or doing business with it 
abroad. The fee paid to the arbitrators 
is purposely restricted to that of a 
referee, ten dollars a day. The New 
York Times said recently in an editorial: 
“Two of the biggest merchants of this 
city this year selected an arbitrator of 
the Chamber and submitted papers. 
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Before the action could come to an 
issue they found that the points of 
difference were not great, and settled 
the dispute themselves. In this case 
the Committee on Arbitration served 
really as a Committee of Conciliation. 
Above all, resort to it overcame a dis- 
agreeable incident quickly, and at prac- 
tically no expense.” 





The eighteenth annual convention of 
the Commercial Law League of America 
met at Colorado Springs, Colo., begin- 
ning July 23, with an attendance of four 
hundred from all parts of the United 
States and Canada. J. Howard Reber 
of Philadelphia presided. Gov. John F. 
Shafroth of Colorado made the address 
of welcome, and in addition to important 
committee, reports which occupied much 
of the time of the convention on three 
successive days, interesting papers were 
presented, among which were the annual 
address, delivered by Justice Rosseau A. 
Burch of the Kansas Supreme Court, 
on “Constitutions and Courts,’ “The 
Ideal Lawyer,’”’ by S. T. Bledsoe, Okla- 
homa City, and “‘Impossibilities of the 
Law,” by PG. Dedmon, Fort Worth, 
Tex. At the banquet Judge Ben B. 
Lindsey spoke on ‘‘Politics and Reform,” 
Earl W. Evans of Wichita, Kan., on 
“Recall and Recollections,’’ and Wade 
Millis of: Detroit on ‘The Eclipse of the 
Lawyer.” 





Obituary 

Alexander, Thomas, United States 
Commissioner and Clerk of the United 
States District Court in New York 
City, died July 24, at the age of fifty- 
eight. As the fourth incumbent of the 
office, Mr. Alexander succeeded Samuel 
H. Lyman as Chief Clerk of the Dis- 
trict Court eleven years ago. 
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Hansfield, Judge W. W., died July 27, 
at Ozark, Ark., aged eighty-two. He 
had served as prosecuting attorney cir. 
cuit judge, member of the legislature 
and after serving on the Supreme Court 
many years was forced by ill health to 
resign. He was one of the four or five 
surviving members of the convention 
that voted Arkansas out of the Union 
into the Confederacy. He was also 
a member of the convention which in 
1874 drafted the present state consti- 
tution. 


James, John H., Chief Justice of the 
Texas Court of Civil Appeals for the 
fourth district, died at San Antonio, 
Tex., in July. His position has been 
filled by the promotion of Judge W. S. 
Fly of the same court. 


Page, Charles H., who had served 
three terms as a Congressman from 
Rhode Island, died in Providence, R. I., 
July 21. He was for many years a 
prominent lawyer of his state. 


Scruggs, William Lindsey, former Min- 
ister to Colombia and Venezuela, died 
at Atlanta, Ga., July 18, at the age of 
seventy. In 1894 he acted as the legal 
adviser and special agent of the Vene- 
zuelan Government, charged with the 
settlement of the Anglo-Venezuelan 
boundary dispute. He succeeded in 
bringing this to arbitration in 1897. 


Washburn, William D., formerly 
United States Senator from Minnesota, 
died at Minneapolis July 29, aged eighty- 
one. A native of Maine, he removed to 
Minneapolis just after his admission 
to the bar at Bangor in 1852. He be- 
came a leader in the business upbuilding 
of Minnesota. He served in the na- 
tional House for six or eight years, and 
afterwards in the Senate, from 1889 to 
1895. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 





THE GREEN BAG’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. 
necessary information has not been secured, and must not be construed as reflecting on the 


Such declination merely implies that 
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Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 


Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


85 Exchange Street 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 


' 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York, 
United States Fidelity and Guaranty Company 


Massachusetts 
ACHORN & BATES 
Attorneys-at-Law 
Probate, Collections and General Practice 
906-908 Kimball Building 
Edgar O. Achorn Sanford Bates 
Minnesota Minneapolis 
DODGE & WEBBER 


Boston 











England: Union of London & Smith’s Bank Corporation, Commercial and Real Estate Law 
Cables: “‘Rubinstein, London” New York Life Building 
England London 
MINCHIN GARRETT & CO. maw Sey TN ae SHON 
Solicitors BILDER & BILDER 
Commissioners for England and Colonies Romaine Bldg 150S d 
2 c. ° Lawyers econd St. 
cia ens iog Seam Se | ation - _ 
Florida Tampa | New York Buffalo 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Illinois 





Chicago 
MILLER & SMITH 
Practice in all State and Federal Courts 
Suits against United States. Patent Litigation. 
Monadnock Block 





FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 
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